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The Fifth Amendment to the Constitution of the United
States provides that "No person shall be held to answer for a
capital, or otherwise infamous crime, unless on a presentment
or indictment of a grand jury, except in cases arising in the
land or naval forces, or in the militia, when in actual service
in time of war or public danger; nor shall any person be
subject for the same offense to be twice put in Jeopardy of life

¢

or limb; ncr shall be compelled in any criminal case to be a

witness agalnst himself, nor be deprived of life, liberty, or

property, without due process of lawthor shall private proverty

be taken for nubllic use., without just compensation. { Emphasis

added.) Tris amendment was adopted in 1791. 1In California, at






As you all have learned, both Constitutions are subject to
construction and interpretation by the federal courts, including
the Supreme Court of the United States, and by the courts of
California, including the Supreme Court of which I am one of
the seven Justices. The construction and interpretation placed
on both Constitutions by the highest courts of the land -- the
Unlted States Supreme Court, so far as federal questions are
involved =-- and the Supreme Court of California, so far as
state questions are involved ~- are binding on all lower courts
of both the federal government and of the State of California.
Inasmuch as the federal Constitution was adopted
first, I think 1t well to give you a very brief resumé of the
reagsons leading to the adoption of the Fifth Amendment on which
the comparable provision of the state Constitution was patterned
in order that you may understand why 1t was felt necessary to
safeguard the individual from being compelled to convict himself.
Beginning in about 1236 A.D. in England, there were

ecclesiastical courts. These courts took upon themselves much



of the burden of settling various disputes -- not only those
relating to church law and custom, but various other types of
disputes. It was the practice of these courts at that time to
submit both the great and humble to what was called an "oath ex
officlo.”" The purpose of this inquiry was to discover
suspected violations of church law or custom, or to establish
the truth of either vague or definite charges not disclosed to
the person questioned. If the persons summoned to appear

not do so, they were excommunicated; 1if they did appear,

were forced to give testimony, under oath, of not only the
private sins of themselves, but of others. This practice
continued, despite various orders from‘the.reigning kings that
the King's Courts had exclusive Jjurisdiction over all except
matters of Matrimony and Testament and that they were expressly
prohiblted from holding such pleas in their courts. However,
in criminal cases before the King's Council during this same
period, an accused was required to appear in person, without

counsel, and to answer the charges whilch were most likely not






made and disclosed to him, except in causes testamentary and
matrimonial. To common lawyers a system which required a person
to furnish his own indictment from his own lips under oath was
repugnant to the law of the land. About 1640, the accused
began to claim, and the Jjudges to concede, that a man on trial
could not be compelled to answer questions which would disclose
his gullt. Such compulsion was held to be "illegal, most
unjust, and against the lilberty of the subject, and law of the
land, and Magna Charta, and unfit to continue upon record. "
However, the privilege was not absolute. When a prisoner was
arraigned, he was required to identify himself by holding up
right hand or by expressly admitting that he was the person
charged. Then he was asked how he would plead -- whether
gullty or not gullty. If he refused to plead, the penalty
depended upon the grade of the offense with which he was
charged. If treason or a misdemeanor, he was treated as 1f he

pleaded guilty; if a felony, he was confined to prison with

a meagre allowance of bread on one day and water the next.



Later, in addition to the alternate bread and water diet, he was
subjected to pressure -- which meant Just that: a sharp stake,
or plece of wood was placed under him, and a heavy weight
sometimes as great as 400 pounds put on top of him. This
usually killed him, or induced him within a period of an hour or
so, to plead either gullty or not gullty. Usually, even if the
accused pleaded not gullty, the Jury found him guilty and
sentenced him to hang. This horrible and barbarlc practice was
not discontinued until 1772. At that time the statute of 12
Geo. III provided that if a person stood mute on his arraignment
of piracy or felony, he should be convicted and the court should
award judgment and executlion as if he had been convicted by

verdicet or confession. In 1827, standing mute in any criminal



