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(Question 1 continued)

ID Professor Calhou.

Email Messages:

computer (cpu) at work.

privacy (REP) in that area. This involves both a subjective prong and an objective prong.

police gave her proper notice that they could search or monitor her emails at any time, then D
has no subjective REP in her emials. However, it is not clear whether the police provided this
proper notice. D will argue that the message that the police were monitoring the network did
not provide adequate notice that they were monitoring her emails. That's because the network
may just be internet surfing, and not private emails. Besides, D had a private password for her
emails, which suggests that she thought they were private. However, the prosecution will argue
that the notice was adequate, because police cpus are monitored constantly, and the network
would include everything sent over the network, including emails. Most likely, the court will hold

that proper notice was not given.

The second issue is whether there is an objective expectation of privacy in a workplace cpu,
and specifcally, with one's emails at work. The defendant will argue that there is REP in a
workplace email account with a password, because otherwise, the password would be useless.

And the point of the password is to keep prying eyes out. The State will argue however, that as
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a clerk in a police dept, a clerk has no REP in the cpu, because the cpu is likely shared with
others, and a supervisor can almost always access a clerk's cpu when he wants to. Thus the
cpu is also shared with others. Most liekly, a court will also find against defendnat, and hold
that there is no REP in an email accocunt at work, because most employers reserve the right to
track an employee's activity while at work, and many cpus are shared, especially for clerks.
Thus a court may likely find that there was no search, and thus the emaj message-)s/were

validly obtained.

A

Assuming that there was a search, D will argue that the search was unreasonable, because

they were not procured by probable cause (PC) and a warrant. In order for there to be PC,
there must be specific facts that the police can point to that will provide them with a fair
probability that a crime has been committed, and that the evidence will be found in the cpu.
However, there is nothing to indicate here that the police have any inforamtion before going into
the cpu. They simply suspected D doing these things, which more or less equate to a hunch.
Furhtermore, there is no warrant, so if it is a search, then e/mall messages should be

suppressed under the exclusionary rule of the 4thAm. ( g

N
Arrest: S

In order for there to be a valid arrest, the police must have PC that a crime was committed, and
D committed the crime. Assuming that the email messages were validly obtained, then the

police would likely have PC, because there is a fair probability that D sold drugs, because they

—

P

- ‘\\
collected "extensive evidence of HER drug sales.” This would connect D to the drug sales.
~

e

There is no need for a wararnt, b/c she was arrested at work, a publci p!ée. 1T
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If her arrest were invalid, she could move to suppress subsequent evidence as fruit of the

poisonous tree, but subject to the 3 excpetions, atenuation, indep source, and inevitable

discovery.

Consent Search

Whether or not Harold's (H) consent to search the home is valid, is the next issue. Police
probably had PC to search it because the emails indicated that drugs were kept there, but
because they did not obtain a warrant, so they can only search it legally if they had proper
consent. First, D refused to give permission to search her home, but then her H did. A third
party can consent to search of a home if they have joint occupany or joint control over the

premises, and here, H clearly did. Thus he had actual authority to provide consent to search

the home.

But it is unclear whether the police can lawfully enter a suspect's home once D had previously
refused to give permission. In the case of Georgia v. Randolph, when the two are both
preesent at the doorway, the person who says NO trumps the Yes The Court reasoned that
normal notions of societal customs would lead one not to think they were invited to into a home
when given such a situtation. Thus here, if one were refused entry earlier, but then granted
entry later, the prosecution would argue that the subsequent invitation would give a normal
person a sense that perhaps the couple had changed their mind, because time had passed by
However, here the time between the two conflicting answers seem to be fairly short, so the
defednant would argue that the first NO should still be effective. It's as if someone asked,
received a NO, and then tried to ask again 5 minutes later, just because they thought someone

else would open the door Thus overall, a court may hold that the NO continues to trump the
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ID Professor Calhou.

Yes.

come into the office w/o her specific permission. Thus D would argue this created her separate
sphere of privacy, that her H should not be a part of, b/c he says so himself, that the office is
where "she works when she is at home," not where he works. However, the State will argue

that no such sphere exists, because H had a key to the office, which indicates that he could

enter at any time, and more importantly, he knew where the key was. So most likely he
consent to searching the office. If so, the large amount of drugs found within are Iiqu/e}

admissible because the police were lawfully in the office.

If the consent were valid, D can only argue that the drugs in the office were fruit of the
poisinoius tree, because the police only found out about them from the illegally obtained email
messages. But the prosecution will undboutedly argue that this fruit was the result of an
independent source, b/c the H's independent consent was a completely separate avenue that

the police took, because they were going to go to the house anyway to ask for consent to

7

’

search the house. Otherwise, it would be inevitably discovered, or it was very attenuagg—:f_tﬂc "
VA .

R
o p

These same arguments would apply to the police finding the ke)t/o the storage locker, and

the H's decision to consent served as an intervening circumstance.

whether they could use it in their search warrant. Most likely, a Court will hold that the-consent

search was valid :“
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Search Warrant:

can not be used to obtain a warrant for the locker where more drugs were found, because it

was fruit of the poisnous tree, of the tainted consent search.

However, even if the supporting affidavit for the search warrant did not provide valid PC, or for
some reason should be was not entirely correct, the Court must still apply the Franks v.
Delaware test, and the test under Leon, because a warrant was actually granted here,
presumably by a neutral and detached magistrate. Here, nothing indicates that police were

reckless in their obtaining the warrant, so Franks wouldn't apply.

Even if the storage key and attached tag did not provide sufficient PC under Gates, because Mv
there is nothing to indicate that there would be more drugs found in the locker, the warrant méfk}" ,J‘N \r&,
be illegal, but it would probably not fail Gates Py such a "wretched margin” that there is no )fk ,,)b :
objective good faith basis for an officer to rely on the warrant. That's becasue a storage Iocker&\,ﬂ

key may often containTIegal items. So the search would be legal, but under Leon, teh .

excluusionary rule would not be applicable, and such drugs would not be suppress/ml'e./
Confession:

When D was released from jail, she was no longer in custody, so Miranda would not apply.
However, she was charged with the crime of intent to sell narcotics, so she would have the

offense speficic right to counsel to this crime under the 6thAm. Thus it doesn't matter that she
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was not interrogated by a known police officer, b/c the 6thAm will still protect someone from

unknown informants.

And since deliberate elicitation from an agent of the police is considered a key step in the

adversarial proceeding, the fact that she had no counsel could invalidate her confession if it is



