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1) 2
Intro/burden ¢,;\e '
o
o
. Criminal law requires that the bd\én of proof be on the government or the prosecution, and
the standard is beyohd/a reasonable doubt. this is the highest of 3 standards (preponderance of
evidence and clear & convincing are other 2 stgjl >rds) and this standard is unguanitfiable for
constititutional reasons. The best way to describe it is "near certainty". The ngen of proof for
defenses varies - generally for affirm. defenses the burden on the defeddhnt is a

preponderance of evidence (the lowest standard) but this varies i.e. insanity is C & C for fed ct.

and prepond of evidence for state ct.

Crimes

The elements qf,a/pe at common law (CL) are carnal knowledge of a women by a man w/ force
and w/o consent (penile penetration of vagina). At CL the women had to be over 10. Modernly
this crime is gender neutral. Rape is a general intent crime. For this crime consent is
presumed, except in a minority of jurisdictions (NJ) where consent if not presumed and affirm.
consent is required. At CL, there had to be evidence that the victim fought back i.e. bruises as

i
to the force element. Modernly any lack of consent is enough i.e. from incapacity (the victim\l S

cannot give consent) or from saying No. In CA (minority) consent can be withdrawn at anytime.

Also modernly other types of penetration are included i.e. digital, also other bodily orifaces.

Dorsey (D)- y{
D should be charged with the crime of rape fov‘(a(F), ina (G) but not H{et(H) bc H was
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dead when he raped her so there is not the crime of rape. There} may be another crime though
i.e. mishandling corpse. A’\W 2@&2 j‘“"Wg" \07\: E 7"

D meets the above mentioned elements of CL rape for F and G. The issue for F and G is that
there was a lack of consent bc the comatose patients were in a vegetative state. Therefore
they could not consent to sex. Force also does not have to be proven bc they could not fight
back - they were comatose. This could be problematic at CL but modernly there should be no
problem with the force issue. This sounds kind of like fraud in the factum maybe where a
patient consents to one procedure but not sex, although the facts don't really indicate this.
Since rape is a general intent crime no other mens rea (mental state of def) need be proven

besides the intent to commit the act (actus reus is the act).

‘2{tery- D

If we cannot convict D on a rape charge, we could surely charge him of battery and he is
probably guilty of battery as well as rape. CL battery is the unlawful touching/application of
force on another's person. Modernly there are many degrees of battery i.e. aggravated, sexual,
etc which would likely be present here. Aborting the fetus and raping someone are surely

batteries. He would be guilty of battey on F & G. \l‘S
Assault - D

%ult is an attempted battery. Civil assault is when the victim has the apprehension of
fear. Some states have incorportated civil assault into their battery def. Also, some states ie.
CA have made assault and battery a crime in itself. Assault and battery merge into murder. D

would probably be guilty of assault too againt F & G.
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aforethought w/o mitigation, excuse/justification. Modernly, there are different degrees of

murder i.e. 1st and 2nd degree in CA but this varies by Jx. Murder requires malice & intent-

malice can be express/implied. 1st degree murder is w/ premeditation and deliberation,

whereas 2nd degree murder does not require these. 2nd degree murder is generally kind of a
catch all and includes depraved heart murder, and extreme recklessnedd. At CL, fetuses were
not.inch.tded-in-the-mupder.definiti%mly, some jx | think CA include fetuses in the

murder def. A human being for the purpose of the def. of murder at CL wagjanyone w/ cardio-
respiratory function whereas today a human being is someor\éWc’;ion. So modernly 7
the fetus that D aborted (Fiona's fetus)may be a murder bt itm a battery if not ‘Fﬁ-———"’
murder. Gina had serious complications with her pregnancy and died. D.is likely liable for her
murder although there may be causation issues. All crimes require tﬁs:tison - actual (but for)

& proximate causation. Proximate causation deals with the forseeability that the crime would

occur or that defendant's actions would r\ég in death. It is forseeable that a comatose patient
could have pregnancy complications that may result in the patient's death. But there has to be

a causal connection between D's actions (impregnanting her) and her death. It seems like

there is a causal connection, because but for him getting her pregnant she could not have died
from pregnancy complicatio%i. Another causal issue is that at CL the time that was allowed
between the action that resulted in death and the death was limited to 1 yrand 1 day. | assume
Gina died before this since you can't be pregnant that long. In CA, it has been expanded to 3

yrs and 1 day.

Also problematic regarding causation, is the the defense will argue that there was a
su;zé:ding action that maybe the doctor who delivered her baby is why she died or that he
pregnancy complications were superseding. Superseding factors break the causal connection

unlike intervening. However, ordinary doctor's neglience (which isn't even here on these facts)
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is not superseding- it does not break the causal connection.

It is problematic that he lacks intent to kill her but | think that it could be argued that he showed
extreme recklessness towards her life (2nd degree murder). However, this is a very high
standard and if the proseuction cannot meet this standard, they can likley get him on a

manslaughter charge. For involuntary manslaughter all you have to prove is civil negligence...

Anly murder (FM)

If we cannot charge Def. with CL or modern 1st degree murder, we could probably charge him

with FM. FM at CL was when any death occurred during the commission of a felony or flight
from a felony or when the cops were in hot purstuit of you. There have been some modern

limitations placed on FM today 1. specifically enumerated felonies (burglary, a (sgrﬁ\ape ~
nt,Z)S

robbery and kidnapping) result in 1st degree murder conviction. 2. inhera

felonies (ie. those that are really dangerous- this is determined either by a%’s‘?b
analysis (majority) or by and abstract analysis which looks at the crime irfthe abstract to
determine whethere the crime is inherantly dangerous.- Ca uses) When the predicate felony is
inherantly dangerous the charge is 2nd degree murder. 3. Merger and independant felonious
intent rules. This is the idea that certain crimes merge into the death so they cannot be the
predicate felony required for felony murder. i.e. assualt and battery merge into murder unless
there is a separate felonious intent and in CA (who has expanded the rule) even a burglary
where the felonious intent is assault will merge and the prosecution will be barred from charging
Def. w/ felony murder. and 4.causation- time, manner and place (this is the idea that there

must be both a causal connection connection between the felony and the death- and the time,

manner, and place cannot be too attenutated.) and 5. -
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