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1)
1) Executive Order 301, does the President have the power to pass this? What is the
constitutional basis of authority?

The Constitution outlines the duties of the Executive@These are the

Presidents express powers. Here, the president is exercising what is not nec%arily an

express power but which i‘s an 'ﬁiﬁlied p;&/ver. Essentially, in this situation the president

is sending out an executive order to all those people who work within the executive

branch.'“ﬁe President specifically has the power to Appoint those who work with him, Q % >
with Advice and Consent of the Senate. An implied power, which is potentially be
exercised through this Executive Order, is the power of removal. This is implied

because it is not express, but it naturally flows from the power of appointment which is

express. It only makes sense that if the president is going to have these people working /&7

for him and within his branch of the government that he should have the ability to 0 \;;;J 7

remove these people as (s)he sees necessary. "
However, the Court has found that the power to remove is a limited power. With

regard to the people directly appointed and reporting to the President, the Principal

agents of the President, the executive has the ability to remove them as he/she sees fit.

This is allowed, because the president should enjoy the ability as their boss to get good
advice from them and to fire them if need be. (This same reasoning also leads to the
President's limited Executive Privilege as found in the Nixon case.) With regard to those
persons who are not considered principle agents of the executive, the people that are

o5 cans

"inferior agents" and regular employees, the executive does not have the same

unbridled ability to remove. With these lower level officials and employees, the
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(Question 1 continued)
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president can have limitations placed upon him by congress in firing people. The case
. Maecris,
that primarily dealt with this was the one involving Kenneﬁw’ Star as speciariT:ounsel and
in which the Attorney General wanted to remove him from his position. The Attorney
General is a principal agent of the president, but people below him are not. When
principal agent of the p Peop enird
deciding whether or not an inferior agent can be removed the Court has stated ,tbat/ 13 P g5

"independence is desirable." Would it be possible for there to be independence in a ot
situation such as that, not really. Here, there would be sufficient independence, as it
involves all employees of the executive branch. People at all levels would be subject to
the same treatment and there is no "job function” issues such as with the Kenneth Star
Case. However, the Executive would also have to show goqfi Affith in making the Ql
decision to fire these people which might be difficult as this is a blanket Executive Order
to either sign the oath or be fired. If you sign the oath and are lying, and it later came
out, it would make sense that there would be repercussions. Here, it is unlikely that the
court would allows such an order to stand. The implied removal ability of the President
does not extend to firing people who are not primary (principal) agents of his office. His
cabinet members, definitely.

Aside from the limitations on removal, the president would also be limited by the
fact that this could be too intrusive on state laws which condone sexual activities such
as those mentioned in the order. The President cannot take action which would violate
other statutes. Further the President could not take action that would step on the toes of
Congress. Here, that likely would not be an issue because his executive order is limited
to Federal employees and is not creating law that is in violation of the separation of l/
powers which allows only the Congress to make law. However, it may be violative of

other constitutional protections, such as Due Process and Equal Protection. The Due
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Process argument will be evaluate under question (3). However, it could be argued by
federal employees that this order is treating them differently and creating a sub-class
that is being discriminated against. Typically, sexual activity is not encompassed by any

of the recognized protected classes such as Age, Gender, Race, etc., but the claims

S

could arise.dlw%s ()W w(u «/j W (2~

2) Congressional Authority for the Moral government Officials Act? (Act) Constitutional
basis?

Here the congress has set forth legislation under its plenary power to write laws.

T T

The Congress gets its power fr@ !Agf)the constitution. Congressional power is

enumerated, specifically by the wording in Art. | that the Constitution limits the powers

to those "herein granted." The Court has recognized that while the Congress is primarily
limited by those powers which are express there are also some implied powers which
are implied, under the Necessary and Proper Clause (McCulloch v. Maryland), to
enforce and enact provisions that would be in the nation's best interest. However, there

are no inherent congressional powers. l/

S and spending across all states. This means, that the legislature can decide
how federal funding is to be apportioned. However, in making these determinations, the

legislature must follow three general rules. First, the conditions upon which the funding

is based must be clearly stated and unambiguous. Under this first requirement the Act

‘x—
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must be clear in outlining the conditions of how and why the funding will be given out or
rejected. The Act would require funds to be withheld from states that continue to

employ people who refuse to sign the Act's "morality statement” which is pretty clear in

detailing when funds will be withheld. This aspect is probably not going to sway a court

m—————

either way. The/s/eWndition that must be satisfied is that the law must be clearly

connected to the purpose of the law. Here, is the withholding of ALL FEDERAL

et

FUNDING from a state really connected to the purpose of fighting "immorality?" In the
Dole case we saw that federal funding for roads was withheld because the state did not
adopt federal legislation regarding underage drinking. In that case there was a sufficient
connection between the purpose of the funding and the legislative intent for its use.
Here, that connection appears to be lacking. The Congress is going to try to argue that
"sexually immoral people are less likely to be responsible stewards of government
money" and that they intentionally and negligently misuse funds which damages
commerce. This argument is pretty weak as it is based on committee and congressional
testimony and not congressional findings. The Congress' argument would leave the
Court wondering where the data to support such a connection is? Finally, the

restrictions on funds cannot be coercive. Again, the Dole case outlined that congress

cannot place these conditions on money that is too heavily relied upon. In Dole the
state's money for roads was only relying on the federal government for about 5% of the
total amount. Here, we are not sure what actual dollar amount/percentage would be
removed, but it likely would be a great amount as the Act calls for ALL FEDERAL
MONEY to be withheld. Subsidies for schools, roads, general welfareﬂd many other

causes would be taken away from the states. This seems like a high degree of penalty

for failure to comply with what the government is asking. Under the Tax and Spend
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power, | think that it is unlikely that the Congress would be able to pass such a law.
Also, impeding the government is the fact that this is a law based on morals.

Morals are an area tradionally government by the individual states. The Court has

et

recognized that traditionally the states have been left to regulate within what are called
their police powers. The police powers govern: health, safety, welfare, and morals. The
power of the states to regulate these areas and further stopping the federal
government, can be seen in the 10th amendment. Clearly this is an issue surrounding
morals. It is concerned with "sexual immorality" which means that modernly this should
be an area left for the states to address on their own. The federal government cannot
force the states to take this action and be regulated in this way. The Prinz court would
govern that the state cannot be commandeered by the Federal government. And, this is
—_—

not a blanket prohibition such as in Reno. This is an affirmative obligation on the States

e

to obtain signatures so that the Federal Government can have its way, or else. This is

not activity that is approved of by the Court. Here, the 10th amendment's reservation of
power to the state, if not granted to the Federal government would stop the government
from being able to do this. The States gave up some of their sovereignty to create the
Federal government, but the 10th amendment provides a zone of protection that allows
for them to operate in these areas.

Another option for the government to argue is that they are functioning under

ommerce Clause authority 3s the Act states that the government is concerned

with astating impact on national and local commerce as a result of misused
funds. The Commerce Clause would allow the government to legislate on matters
effecting "commerce among the states.” There have been many eras in which the

congress has changed its view on how effective the commerce clause is. Until the
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1890's congress had broad authority to legislate on these types of matters. Commerce
was considered all things involved in the process and "among the states" meant
anything that created an intermingling between the states. The 10th amendment |
typically limits this ability, but it was not challenged during this time. The second era
was very limited ability. This was the lochner era. The 10th amendment had strong
power and commerce was only the bu/sell point, while among the states was only direct
effects between states. From 1937 - 1990's congress enjoyed freedom to legislate
using the commerce clause as the Court would find ways to connect things for them.
Commerce meant the entire process of production, to buy/sell, and to distribution. v
Among the states now included indirect effects as well and the 10th amendment was
“but a truism” (Darby). Modernly, the congress would have more difficulty with this
legislation. +’

The court would first look to see if they could issue a ruling that would avoid a
constitutional decision, but that is unlikely in this case. Then the court would move on to

the Lopez Triad. First, is this a law addressing the Uses of Channels of interstate

commerce. No, because it says nothing about highways, byways, or anything of that
R

nature. Secondly, it could hav?na(r[}ujflfjct on t(l;(/e Iw interstate
commerce. Instrumentalities are the people of things, but here, although this is about
people, it is not about people in interstate commercé.L It is limited to government agents
in their capacities. Finaly, does it have a substantial effect on interstate commerce?

Here the court will need to determine whether this legislation is economic or non-

economic. Eyen though it is based on money, it is not like Wickard or Raich which
allowed for the overall industry to be harmed by the actions in question. It is non- /

economic activity and thus it must be able to show that it is a part of comprehensive
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(greater) legislation, which it is not. There needs to be a jurisdictional hook, such as: k/ >
Money will be withheld when people who don't sign this oath committ acts of sexual |
immorality in interstate commerce, which it doesn't have.

Because this act cannot be placed in either of the powers above, it is likely that
the court would not deem it to be constitutional and would find that it is not within

Congressional power to regulate this activity. / 2

7

3) If either the President or the Congress could find the authority to pass these
restrictions, does the Constitution permit such restrictions on personal decisions?
Assuming that the proposed law would pass, it is likely that that court would hear

a claim based on Substantive Due Process (SDP). would this be a deprivation of rights

e m——

under the constitution? The provisions of the Bill of Rights is extended to the people C Z

through the "Iiberty"}ound in the 14th Amendment when dealing with State issues and

tt\‘l 5th Am ntwhen dealing with Federal issues. Here there is a right to privacy
wi

as been Iinterpreted as t?eing the grounds for violations of "liberty" under SDP.

When evaluating issues regarding a deprivation of rights such as this, we use a four

part test:

First, we need to know whether or not there is a fundamental right at stake? This /

is important because it changes how we evaluate the impact of the right in comparison
to the interest of the Governmental body seeking to restrict the right. The right is the
ability of people to maintain privacy and to make decision related to their sexual
autonomy. Begining with an originalist interpretation of constitutional protections we

must first ask whether this is a right that has been a deep rooted part of our nations

e e
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history and traditions? In looking at the issue from this perspective, it can be seen that
the Court has found many issues related to privacy and matters betweep the husband
and wife to be deeply rooted, but not necessarily sexual autonomy.moving, the court
said that people should be free to choose who they marry. That decision was followed
by Zablocki, finding that the right to marry and to have a family is border-line sacred and
that it is what our nation is founded on. Also, in this same line of thought the Court has
protected the familial unit from interlopers such as in the case of Michael H. Because
the court has previously been so protective of the family, it may not be reasonable to
suggest that sexual autonomy itself would survive scrutiny by an originalist attack.
Sexual autonomy suggests some level of committment is lacking in the relationship,
and traditionally the court has supported family which is an ultimate committment. -
However, the originalist thought is only the begining of this analysis. Non-
Originalist judges would direct our attention to a string of recent cases which highlight
how important our personal decisions about sex are. We have recognized the right to
have an abortion (Roe and Casey). However the Court has also recognized that this is

"

not an unlimited right. Limits can be placed on the timing and type of abortion as well as

on whether or not someone can interfere with the decision. So long as there is no
undue burden then obstacles are ok. This is exemplified by the limitation on who can
"veto" abortions. We won't allow a mother to be required to notify the father as we do
not believe that another adult should have that type of control over someone else.
However, we will allow a parent to hold this right over their child, if the child is given the
opportunity to seek a judicial proceeding that would allow the process to continue. The
Court will not allow contraceptives to be limited because it is peoples right to decide

when and with who to have a baby. Those types of decisions tend to lead us down the
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path that there is something inherently different about the right to choose who and how
someone is allowed to intimately know someone else. Sex is probably the most intimate
activity and it should not be intruded upon by the Government. These ideas coming
from the court are what led to the L_&zgv_c@? Texas decision which recognized that
people have the right to choose their sexugal partners and to make their own decisions

about this incredibly detailed and intimate part of life. Because the court, over the past

30 or so years, has found fundamental rights to exist in aspects of raising a family and
who to share intimate moments with, it is likely that the Court would not allow the
government (President or Congress) to deem these rights less protected then other
Fundamental Rights. Here, the court would say that this is a fundamental right that is
being infringed upon.

Second, we need to know whether or not the right has been infringed.
Regardless of whether the right is "fundamental” the evaluation cannot go forward if it is

not infringed in some mannerﬁere, the right is infringed by firing the person for o+

refusing to acknowledge personal choices that have long been recognized. Therefor,
we may proceed to the next phase of the evaluation.
Third, we need to know if there is sufficient justification for the regulation. What

Y

is the level of Government interest in the issue at stake? What is the standard for

reviewing that interest? If the government has a compelling interest in the matter at

stake then, even if there is a fundamental right :;t'issue, the Court may allow this right to

be infringed. 'éstorically, because this is a fundamental right, the government would

have to show a Compelling Interes# A compelling interest must be subject to strict /
scrutiny. Here, there is a general concern among Congress and the President that

these moral transgressions, or "sexual immorality," are causing great harm. But,

Page 9 of 10



