


T

ID: ConLawI_HLP_(Christiansen) final Christiansen

1)

|, Preemption

Generally: If a state law conflicts with the federal law, the federal law will prevail.

Express Preemption: Congress has specifically stated that federal law will preempt state law,
Implied Preemption

-Field: Feds have dominated the entire field and therefore, state law will be preempted,
.e. Immigration

-Conflicts: State law and Federal law conflict: federal law will prevail if the intent of
Congress was for the federal law to supersede

-Impediment: State law impades the federal objective; federal law will prevail if the intent

of Congress was for federal law to supersede

Il. Substantive Due Process

-Is there a fudamental right?

-Has it been infringed?

-Does the state have a compelling interest?

-Is it the least restrictive means?

1. Right to Marital Privacy
-Griswold
i, Right to privacy in the marriage

-Eisenstadt
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{Question 1 continued)
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i. Right to privacy for unmarried couples
-Buck v. Bell
. State has a compelling interest to sterilize.
-Skinner
li. State needs a compelling interest to sterilize someone. Buck is overturned
essentially,

2. Right to Abortion

-Roe v, Wade

i. Trimester framework based on viability. State has no compelling interest 1-2nd

trimester (essentially)

li. Third trimester state has a very compelling interest
iii. S8 applies throughout

-Casey
. Trimester framework goes bye-bye and now we have undue burden

ii. Undue burden=substantial obstacle

-Carhart/Stenberg?
I. State can regulate abortion as long as they do not regulate away all signficant
options for abortion and they allow a health/life exception for mommy

-Promoting alternative idealogy Harris/McRay (can't remember which one is which)
-Funding medically necessary abortions

-Consent Cases
. Parental consent okay
ii. Spousal consent not okay

li. Informed consent okay as long as undue buren is not found and information is

medical and true
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Tao: Justice Christiansen
From: The Law Clerk

Re: North Dakota Law on abortion

I, Is the ND law preempted by federal law on Fostering Elevated Morality on American Ladies

Enactment?

Generally, state law will be preempted by federal law if the two conflict because of the

Supremacy Clause of the Constitution. There are two types of preemption, express and implied.
Express preemption mandates that the federal law will trump the state law if Congress explicitly

stated that it should preempt state law. Under implied preemption, the intent of COngress must Z‘
be evaluated to determine if the law it meant to be preempted. Under implied preemption, there

are three different preemptions: 1) Field, 2) Conflicts 3) Impediment. | will analyze each of these

in turn.
a, Fiald

Field preemption states that federal law will supersede state law if the field the state is trying to
3
regulate has traditionally been dominated by the federal government, such as immigration. In

this case, regulation of abortion has not traditionally been regulated by the federal government e

and has usually been left up to individual states. Hence, this law would not be preempied under p -
”*)
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field preemption,
b. Conflicts

Conflict preemption states that if both the federal law and the state law are so conflicting that it

is impossible to comply with both, federal law may supersede state law if Congress impliedly
intended it to preempt state law. It appears that the state law does not really conflict with the /
federal law as it does not prevent the woman from having an abortion and does not prevent her

from watching the four hour "motherhood rocks” video. So conflicts preemption would not apply.

c. Impediment

Impediment Preemption occurs when the state law significantly impedes the federal objective.

In this case Congress has made findings that abortion affects interestate commerce and other
things not necessarily signficant to this portion of the analysis. The ND law is such that it may -
force women to seek other states where they don't have to sign such a demeaning consent CZ’
form. Thus, the federal objective would be impeded because the federal law was attempting to

diminish the interestate travel of women seeking less restrictive abortion. It is likely that the ND

law falls under impediment preemption and would likely be preempted.
2. What impact does a preemption determination have?
If this law is to be preempted by the federal law, then we have ta determine if the federal law K

itself is actually constitutional. It appears that Congress is attempting to tie the law in with the

Commerce Clause of the USC. Congress is allowed to regulate anything which is somehow
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related to interestate commerce. Commerce clause analysis has gone through many changes
over the last 200+ years, from being very broad (first century) to being defined very narrowly
(1880-1937), to being very broad again (1537-1 890s), and currently being defined somewhere
In the middle. IN the first century Commerce was defined as anything that intermingled with
interstate commerce and the only thing that the federal government could not regulate was
strictly intrastate commerce (McCullough). During the early part of the 20th century Congress
was only allowed to regulate commerce which had substantial effects on interestate commerce.
They could not regulate any aspects of manufacturing or production. During this time, the 10th
amendment was very strong and Congress could not regulate in any traditional areas of state
police power, From 1937 to the 1990's, commerce was very broad and came to include all
aspects of commerce, regardless of substantial effects or manufacturing/production 7!’
distinctions. The 10th Amendment during this time was "but a truism" (Darby) and was little
used to strike down any law Congress could manage to relate to their commerce clause
authority. More recently, the court has reigned back in commerce clause authority and given

some of the states their 10th amendment power back. In order to determine if something is

actually related to the commerce clause, the following analysis must be completed.

a. Is the law meant to apply to the states?

In Gregory, the Court determined that if they could avoid a conflict with the 10th amendment
they would do so. Thus, unless Congress has been clear that the law is meant to apply to the +
states, the Court would not enforce it upon the states. In this case, Congress seems to have
wanted the law to apply to the states as they were concerned about the effects on the economy

and state travel. So, we move onto the next question.
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b. Is this a regulation of channels, instrumentalities or substantial effects? (Lopez)

If Congress is regulating the channels of commerce, it is a valid exercise of commerce clause

authority. Channels refers to roads, rivers, highways and the like. If Congress is regulating
N

instrumentalities (persons and goods), they are also exercising their valid commerce clause

—

authority. Lastly. if they are regulating commerce which has substantial effects on commerce,

‘H—‘_'_'_‘--.
further analysis is required to determine if their authority is warranted.

c. Substantial Effects...is it economic effects or non-economic? (Raich, Wickard,

Morrison)

The Supreme COurt has held that if COngress wants to regulate commerce that has substantial
effects on interestate commerce, there are different bars they must meet in order to do so. If

the effect they are trying to regulate is purely economic, then aggregate or cumulative effects

on interestate commerce will be adequate to meet their burden even if the activity being
regulated is purely intrastate activity (Wickard, Raich). Scalia argued in Raich that substantial
effects always implicates interstate commerce clause authority and that Congress only needs
the Necessary and Proper clause to effectuate their constitutionally granted authority.

HOwever, this was just a concurrence, so | will not go on. If the effect is non-economic,

Congress must illustrate that there exists direct effects on interstate commerce and therefaore
they are entitled to regulate in the area. (Morrison) Congress can use congressional findings to
support their position however, it will not be dispositive as to whether or not they have the
authority to regulate{/ln this casef.ﬂﬂngress states that the state law was necessary to dminish
the burden on interestate commerce and that there is a significant effect on the working

economy, productivity and income as a result of abortion. While these congressional findings
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are not necessarily dispositive, they are helpful. The activity Congress seeks to regulate

S

—

appears to be purely non-economic. This law concerns women who are having abortions. Thus,
aggregate effects are not going to suffice. Congress must show that there are direct effects as
a result of the abortion rate in the country. They have given us an annual loss of 1 million future
workers and substantial effects on income, productivity and interstate commerce maximization.
however, it is unclear whether or not these effects are definitely direct effects of the abortion
rate in the country. Unfortunately, it does not appear that this meets the substantial effects test

under non-economic activity. But on to the next part of the analysis
d. If there are substantial effects, what about the 10th amendment?

The 10th Amendment halds that everything not granted to the federal government is left to the +
states. Generally anything having to do with the Police Powers of the state fall under the 10th
amendment. So, anything relating to the health, welfare or morals of a states' citizens are within
the police power ambit. The Supreme Court has held that if Congress' regulation is one which !
Imposes an affirmative action upon the states or forces them to implement a federal program e
utilizing state workers (Printz), it will be considered commandeering and Congress will be inC’Z}
violation of the 10th Amendment. The only way Cangress may not be in violation of the 10th
Amendment is if they put a negative restriction upon the states mandating that they are unable

to do something. (Driver's license case) Here, Congress is clearly mandating that states

implement a state program forcing women to watch a 4 hour movie and sign paperwork

regarding the information that she has received. Congress is clearly commandeering the states

to carry out their federal program and forcing them to use state workers to implement the

pragram...well, it would seem that way because | don't know of any federal facilities where

women would watch the movie and have the procedure done. Under the 10th amendment then,
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