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Is there an express easement?
N

A@ga right of way across someone else's land that is intended to run with

the land or the interest of the land. An easement can be obtained several ways. Yvette

and Xavier argued over whether or not Pauline had an express easment from Oliver
and there was nothing Xavier could do about it. An exerfaﬂﬁsﬁigg,sement is an easement
conveyed by writing by the grantor. There was no writing that granted this easement to
Pauline from Oliver originally. In their arguement, Yvette is wrong in that she has an
express easement; however she possibly has an easement through implication. Yvette
could argue that because Oliver was aware that Pauline was using the road but did not
say anything, she had an implied license. However, Xavier would counter that the

presumption is that it is non-permissive.

Is there an easement by implication?

Without an easement obtained through writing, an easement can be obtained by
implication in several ways- prescriptive easements, easements implied by prior use
easements by estoppel, easements by necessity, and constructive trust. It is likely that
an easement by necessity was created when Oliver sold the 4000 acre tract to Pauline.
The requirements for an{:éasement by nevcgs‘g,jty‘ are that there must be a common
owner (Oliver owned the entire tract of 10,000 acres), the tract of land is bounded on all
sides, and that the usage of the easement is a necessary at the time of the severance

It is clear from the facts that Pauline's 4000 acre tract of land is bounded on all sides by
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Oliver's remaining land. When she decided to build her house, it was necessary for her
to use the dirt fire road to haul building materials from the Southern highway. Since
Oliver's original tract is surrounded on the North, West, and East by pivately owned
land, from the facts, it seems that there is no other accessible road out of Pauline's lot,
withou'p@\@ﬁéssing through the adjacent owners. The usage of this road is clearly
necessary and was necessary at the time of severance. Pauline likely has an easement

by necessity.

The other easements by implication probably cannot be used by Paulina. For her to
obtain an easement by estoppéb there needs to be permission, avoidance of an
injustice, implied p;sr*r\l.;;rrlawnt duration of use, and reliance. The clear element missing is
permission, since Paulina never asked Oliver's permission to use the fire lane. Similarly,

a constructive trust for the usage of the road can not be made because there is no

permission and also it does not involve a third party.

An easement implied by prior use might be able to be obtained. The elements for an

P o

easement implied by prior“use are a common owner, open and continuous usage prior

to conveyance, reasonably necessary for the benefit or enjoyment of the land. Oliver
was a common owner and it is reasonably necessary for Paulina to use the road to
construct her house. It is not clear from the facts if the road was used continuously by
Oliver before the conveyance. However, the facts say that there were no other roads on
the tract of land. But because it also does not indicate any usage of the land by Oliver
and the fact that the land was undeveloped, it is likely that the road was not used. This
element likely is not met and Pauline likely did not obtain an easement by implication
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Does the easement run with the land?

When land is conveyed, the question of whether or not burden and benefit of the
easement run with the land. Assuming Pauline obtained an easement by necessity,
Paulina is the dominant estate and Oliver is the servi/erJt estate. Pauline enjoys the
benefit of the usage of the road and Oliver has the burden because the road is on his
property. Easemepts by implication typically have the burden run with the land, since
easements are intended to run with the land. Thus, Xavier, whom Oliver devised his
property to, receives the burden of the easement as well. Whether or not the benefit of
the easement runs with land is determinative on the scope of the easement. An
easement appurtenant is an easement between neighbors and the benefit will run with
the land. Traditionally, an easement in gross did not have the benefit run with the land
because it was personal benefit for the owner of the easement rather than the land
itself. It is likely that this easement is an easement appurtenant because its usage
directly relates to the 4000-acre parcel and benefits the land. Without it, there is no

access to this land.

Can Xavier revoke the license?

Xavier has posted a sign that say "license to pass is revoked". Because Pauline never
received permission from Olivier to use the road, its likeley that he did not ever have a
license. This issue has been discussed already in that Pauline obtained an easement
by necessity which had the burden and benefit run with the land. If Pauline had
received a license to use the road, it is possible that Pauline could have obtained an

easement by estoppel as mentioned above. Normally, a license is revocable at any
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except for four exceptions: a license with a coupled interest, a license with a
promise, an easement by estoppel, and a constructive trust. In this case, Pauline likely
could get an easement be estoppel, which would be an irrevocable license. In order for
her to do so, she would have to meet the four requirements state above: permission,
avoid unjust enrichment, implied permanent duration of use, and reliance. Permission
and reliance are clearly there, and it is likely that there was an implied permanent
duration of use since it is the only access to the land and Pauline is building a house

However, since Pauline has done nothing to the road to improve it, so there |spf

VLAY
any enrichment on the road

Can Yvette successfully alter the road?

The easement obtained by Pauline is a easement by necessity to use the single-lane
dirt road. However, Yvette wants to construct a two-lane concrete raod over the fire lane
and plant flowers and elm trees on both sides. It is possible that Xavier can get an
injunction from these alterations in the road. While Yvette has the right to improve the

road, she does not have the power to expand it or alter it in a way that interferes with

e JE——

the usage from others who use the road or withmt.ﬁ; land of the servient estate. It is
clear that she would have to plant flowers and elm trees not on the road, but on Xavier's
property adjacent to the road. Since the road was a single-lane dirt fire road, it is likely
that she will have to expand it as well to create a two-lane road. While we can not look
to any form of writing to determine the scope of the easement, it stands that Yvette
likely will be unable to widen the road nor plant trees/flowers on the side that is is

Xavier's property
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Yvette will argue that the she has an easement to use a road and she is still using the

area for a road. In addition, the flowers and trees are improvements to Xavier's property
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