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1) What property interest in Greenacre did Oscar create?

Oscar's conveyance attempted to create a fee simple subject to executory limitation in

-

if she violated the condition. The limitation being that she could never build any substa tial'
sta

structures on Greenacre. Oscar's conveyance also attempted to create an executory mterest in

Quincy (future interest), conditional upon Petunia never building any substantial structures on

Greenacre.

B

However, Quincy's future interest violates th€ common law _l:lilsiggmst perpe@ An

interest is invalid unless it must vest, if at all, not later than 21 years after some life in being at

the creatlon of the interest. Here, it is possuble that Quincy's interest will not termmate or vest

e

within 21 years of Petunia's death (the only life in being because Oscar is already dead). If
Petunia dies without ever building on Greenacre, and 22 years after her death, her heir builds a
substantial structure, Quincy's interest vests, which is outside of the 21 year period. Therefore,

Quincy's interest in the property is stricken from the conveyance.

e —

has a possibility of reverter, which means that Greenacres will automatically transfer to Oscar

or his heirs if Petunia or her heirs ever breaks the condition set forth.

In his will, Oscar conveys Westacre to Quincy, and 'all other real property interests' to
Rafael. This means that Oscar's possibility of reverter interest in Greenacre, passes to Rafael
in fee simple absolute and not Quincy.

Under the more mod@octrine, the court waits the 21 years after the
lives in being to see if the future interest vests. Here, since Petunia broke the condition in her

lifetime (only 2 years after conveyance), Quincy's interest vests within the allotted 21 years. His
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interest actually vests within 2 years of the conveyance. Thus under the wait and see doctrine,

2) Who owns Greenacre in 2001?

will Assume that Petunia actually deeded Greenacre

to y in writing, which affects the anapsis of color of title—discussed below.
& oo
Rafael's claim (in a quiet title ac'(icﬁgiis< that he owns Greenacre in fee simple absolute QQ_]CL?
due to the possibility of reverter that passed to him through Oscar's will.

Quincy's claim is that he owns Greenacre in fee simple absolute because he obtained it

through adverse possession. JAdverse possession requires open and notorious possession,

adverse posse ; exclusiv‘e-/pfssession, continuous passession for statutog,périod (10

g

years), and actuypossession‘
Here, Quincy clearly possessed Greenacre openly and notoriously. He made no secret

of his possession, he paid for the structures Petunia built and represented himself to the

community (Petunia especially) that he owned the property. The reasonable landowner

(Rafael) should have been put on notice of Quincy's possession. //
Although Quincy obtained title from Petunia, the‘person who could actually give him

—F—

permission to use the land was the true owner, Rafael. "'When no permission is granted or

.

dehiéd the court presumes that possession was non- permlsswe Thus the adverse or hostile

- e Suvmd,
Lo ] il 7 " >
/ F—c«rmdff (X Sy
Exclusive possession means that the true owner is excluded frorrmp d
/

as that owner would. Clearly here, Quincy used the land in such a way as to prevent Rafael

from possessing the land as an owner would. Also evidence of this, is the fact that Rafael

never attempted to possess the land, thinking it was Quincy's. Even though Rafael might have

attended the annual family reunions, he attended as a guest and used the land as a guest
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would use the land, not as an owner would use the land. Q Tl
Quincy used the land as a true owner would, hosting business parties about once every
month, and he also hosted an annual family reunion. This is likely very similar, if not identical,
to the use that Petunia did and would have continued to used the land for while she was the
true owner. These facts show continuous use (meaning as a true owner would use the land
rather than constant use) that continued from 1990 to 2000, 10 years (the statutory period).
There are now problems showing that Quincy actually possessed the southern portion of

the land as evidenced above. The question is how much of Greenacre can Quincy claim

through adverse possession. Normally, only the portion of the land actually possessed. In this

case, Quincy would only be able to claim the southern half of Greenacre. However, Quincy

possessed the property undér color 6f/tit 8/ meaning that he thought he was owner of the entire

property and had the conveyance from Petunia as proof. This is where is it important that

Petunia's conveya}zég/as in writing, because as a transaction in real property, it must be in

¢

7L
writing, otherwise the color of title principle does not apply. 'Assuming the conveyance was in /

writing, color of title allows Quincy to obtain all of Greenacre even though he only actually
possessed the southern half.

Susanna really has no claim to possess Greenacre because Petunia violated the
condition and thus Susanna's interest in Greenacre never vested (it would only vest at Petunia's
death, because Pﬁrs cannot be identified until the death). However, Susanna may claim that
she ha‘s’g;;e‘;:_gi_p_tjv:‘e’_;@ over Greenacre. Susanna could possibly argument that she
has eitEmelication or by estoppel to walk across Greenacre to Westacre
under either, but both arguments will likely fail. /

For Susanna to have an easement across Greenacre, Petunia must have had an

easement that runs with the land. For an easement implied by prior use, Susanna would have

to show that both Eastacre and Greenacre was under common ownership (which they were, as
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both were owned by Petunia for a short time). She would aiso have to show that the use
existed before severance of the estates, (there is really no indication in the facts that Petunia
walked across Greenacre's northern half to Westacre while she owned the property, thus no
prior use). And lastly, Susanna would have to show that the use was reasonably necessary to a
the use and enjoyment of Petunia's lands. Also, if she proves all of this, she also need to show
that the easement benefits the dominant estate (Eastacre) and that it didn't just benefit Petunia.
If the benefit was personal to Petunia then the easement would be in gross and would not run
to Susanna. If the easement benefits the land itself (affects the value or use), then the
easement is appurtenant and would run to Susanna. However, even if Susanna manages to
convince the court that all of these elements are met, the use is still not specifically defined
enough to warrant an easement. Petunia simply walked across the land, but there was no
indication that a clear path was ever established
Susanna's argument for easement by estoppel will also fail. Easements by estoppel
require permission, implication that permission will continue to exist, reasonable reliance, and a J
change in circumstance. Here, Susanna may not even be able to prove permission was W"
granted to Petunia. Permission is not presumed when there is ambiguity, here there are no \\ ‘!/J;:
facts to support Quincy giving permission or expressly denying it. If Susanna can establish W’ A <\"'7‘
permission, however, there is no implication that the permission would continue and Petunia ”"\ﬂ
never suffered a detriment in reliance on the continued permission. Thus, no easement by
estoppel.

The court will likely conclude that Quincy owns all of Greenacre in fee simple absolute

with no easement.
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1) Debra v. Clive
Debra may be able to prohibit Clive's new uses of the property based on an equitable

servitude. An equitable servitude will run with the land (and be enforceable against successors
fasthdiahdl

'iﬂ_int/er/e,s,t) if there is a WM intent; notice;and touch and conc‘tern. An equitable servitude,
which gives the remedy ¢ does not need privity {areal covenant would, which
gives the remedy of monetary damages. Here, there is no horizontal privity because the

covenant was made after the transfer of interest in land and not at the same time

Does t@ _— hc_%

Clearly there is aaron signed a document for Babette), and the restriction

ouche% and conc the land, because the restriction affects the value of the dominant ( '>

estate (Debra's land). This is evidence le price of Debra's house decreasing

Whot s sl £ ~

However, there is no indication that the original covenanting parties (Aaron and Babette)

ntended for the equitable servitude to run with the land. Aaron agreed to 'never use the

property as a dwelling for more than one family,' but there is no mention that this restriction will

significantly due to the break in the covenant by Clive.

apply to his heirs, assigns, or devisees, nor does'it say that the land will 'never' be used in such
a fashion, which might also imply that the covenant was intended to restrict every possessor of

Aaron's estate.
l//
Debra will argue intent by implication, because the restriction so affects the land that it
couldn't possibly be meant to simply exist only for Babette's benefit. Clive will argue that the

benefit was only to Babette and that the servitude was never intended to run with the land,

because the writing did not expressly say that the covenant was intended to run.
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this situation, because the two parcels in question we‘rey,part of the common scheme of the

subdivision (there wara nat avme b+ o

2) Restriction on Condo-max?

elements of time and notice.

within 50 feet of the lake, and that all parcels should be used for residéntial purposes. Thus, all

parcel owners were on constructive notice of the restrictions because it was recorded and a Z

reasonable search of the deed would reveal the restriction. ~
Because there was common ownership and there is a common scheme to the

community, the community property owners can sue to enjoin Condo-max from building the

condos. Babette no longer has the right to sue in most jurisdictions, because she no longer

owns any of the land in the dispute. Real covenant would not allow the early buyers to sue the

later buyers for a breach of the restriction because the lack of privity, but the creation of the
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