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Question #1

Mr. Lee (L) is currently in the United States in the fifth year of his H-1 B status. Since he

is currently here in H-1B status he is portable which maens that he can transfer from his '!,..
'-"'-"-

current position to a position with NanoNu(N). N will have to get a petition on file but L
A

can start work while the petition is pending

H-1 B visas are good for 6 years so he will have year left. If N files ALC prior to the
!

end of L'S 5th year, then they can carryover to 7,8, or 9 years. This wi" enable him to

\L-\Vget an extension so he can continue to work for N

'r'OV'

/':Q(.

~

"f-
In getting from H-1 B status to permanent residence, one major drawback is that the

employer must file Alien labor Ceritfication which is the PERM system. Although he is ~

currently here in H-1 B, we can explore other avenues to permanent residence which

:r-tJ

have the advantage of avoiding the labor market test.

The first tier of preference for employment based immigration is called EB-1 (Priority

Workers) There are 3 categories of candidates who qualify under this first tier which

are the following: extraordinary ability, oustanding professor or researcher, and

multinational manager or executive

The Extraordinary Ability category requires proof of national or international prestige
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(Question 1 continued)
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requires a candidate has either a Nobel Prize or meets 3 criteria in a list that includes

such things as: as receipt of other awards, membership in an organization that requires

outstanding achievements of its members, origiinal or scholarly contributions of major

significance, authorship of scholarly articles in major trade publications This category

is advantageous in that it does not require a labor 1J1~~~st and there is no

to work in the field that they are extraordinary in

The next category in the first tier prefrence is Outstanding Professors and Researchers.

Again the advantage is that doesn't require PERM. Although it requires a job offer, this

should not be a problem as N wants to hire L

experience of doing research The facts do not explicitly indicate, but it is very possible

that L has been working the last 5 years in a research capacity at his current

biotechnology company. We will ask him about this on a questionnaire. However, to

qualify this category also requires evidence of 2 criteria among some of the following:

receipt of awards for outstanding achievement, membership in associations requiring

outstanding achievements of their members, published materials in professional

publications written by others about the alien's work, original scientific or scholalry

reserach contributions, and authoriship of scholarly articles in journals. Although the

threshold is not as high as Extraordinary Ability, it does not seem that L will be able to

meet these criteria We will definitely ask him to make sure if any of these criteria are
~- --

met but it is unlikely,
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The final category of candidates who qualify under the first tier preference for

employment based immigration are multinational executives and managers This is the

immigrant visa version of the L-1A non-immigrant visa. This also doesn't require PERM

which is a big advantage This is for executive and managers who to be employed

permanently by US businesses that have parent, subsidiary, or affiliate abroard

However, L will not be eligible for this category because it requires that he has worked

at least 1 year in the proceeding 3 years for the company abroad.

Since it does not seem that L will qualify for an EB-1 immigrant visa, we can explore an

EB-2 visa meant for Professionals with advnaced degrees OR Aliens of Exceptional

Ability L has a master's degree which would qualify him as a professional with an

advanced degree. Aliens of Exceptional Ability have a degree of expertise significantly

above that encountered in the field, but the threshold is lower than extraordinary ability.

L seems like a good fit for the professional with advanced degree This category

requires both a job offer which we will have However, a disadvantage is that it requires

PERM PERM can be waived if in the national interest. A National Interest Waiver


