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Question 2: Nirvana File
I. Drug Testing of DEB economists: The Fourth Amendment
Random Drug testing of all DEB economists
The State of Nirvana, a state government, is subject to the limitations imposed by the
Fourth Amendment. The first consideration in the Fourth Amendment analysis described in

National Treasury Employees Union v. Von Raab is whether an employee has a reasonable

expectation of privacy. Generally, privacy expectations are diminished in workplaces compared
to residences. In Von Raab, the Court held the expectation is further diminished when
employees work in customs services handling drugs and firearms. The State could argue that the
economists working in the SEOB are very similar to the employees in Von Raab because; 1) the
economists work not just in any building, but a building with heightened security — analogous to
working in customs services; and 2) the passes could potentially be used to harm the Governor —
analogous to handling drug and firearms. Therefore, the economists holding passes have
diminished expectations of privacy and such diminished expectations are reasonable.

The next consideration is whether the employer has a legitimate interest in enforcing drug
tests. The State listed three reasons - all safety concerns about the Governor — which are all
legitimate. Because the reasons are based on true facts (dramatically increased tourism in the
SEOB), they do not serve “purely symbolic function” as in Chandler v. Miller (n. 7, p. 241).
Under rational basis scrutiny, the court will balance the two interests and see whether the
employer’s legitimate interests outweigh the employee’s allegedly reduced expectation of
privacy.

In addition to the balancing test, the State has to show that individual suspicion is not

required in the drug tests. In order to perform drug tests on current employees, the employer
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must provide either individualized suspicion, unless there are safety concerns that justify the

concerns due to the unexpectedly high numbers of tourists in the SEOB and those safety

blanket requirement on all employees. Instead, the State tailored the requirement to only those

economists who hold passes.



