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of care, thus breaching that duty, which then causes the P injU~ Liability may be barred or

reduced if the D can raise an appropriate defense. ~

/duty to his workers not to cuase them harm on the job. v

/
'-/

same or similiar circumstances

Breach -breach occurs when the 0 falls below the relvevant standard of ca~e:~:~~~~ be

used as a factor in determining breach, though it is not conclusive. Wher a c~Stumi§~U~~ to

prevent the type of harm suffered, and it is not used by the 0, it may be used to help show the
1

/
0 was negligent. Here, there was such a custom, to place blocks at the base of the ladder. In \/

fact, Alan himself generally applied the custom. Alan may say that he ~ed the ladder and ~

felt it was safe, and the custom was purely discretionary. Though the test is a reasonable

person test, special knowledge is taken into account. Alen, based on his experience with
/

~ladders should have stabalized the ladder. Therefore, his conduct is likely to be a breach.

Breach can also be found using the Hand formula -B < P * L -where breach occurs if the

Page 1 of 8



(Question 1 continued)

ID Torts I LSN

Professor 

Gallag

burden to prevent injury is less than the product of the probability of such injury and the

magnitude of the loss or harm. Here, the burden of placing blocks against the ladder would be

light compared to the probability of the ladder slipping and severe injury from falling off a ladder.

The had formula could be used here to find breach. Alan may argue the burden was high since

he had to paint the building and finding blocks would have caused a delay and its not that

common to fall of a ladder. However, here the facts work against Alan as the results are clear.

Custom fur:ther supports the probability is high as above. 3'tct a-t-fA: {,;i t" a..c 1 u..c..e..-1

jI (~t:PI,- -

thing speaks for itself) may be used to show breack [famous flour barrel case]. Where the event

does not tend to occur absent negligence, and the the 0 had exclusive control over the

instrumentality, then there can be a presumption of negligence which the D would have to

overcome. Here, if it wasn't clear what caused the ladder to slip (the loose gravel), then Barney

could try to establish a breach with res ipsa. However, Alan could most likely argue that Barney

was in control of the ladder at the time, therefore res ipsa would likely fail here. However, it is

not needed to show breach in this case.

J

Causation. If it is determined the D acted negligently (breached), then it must alos be shown

that he was both the actual and proximate casue of the p's injuries. Actual cause is typically

establised using the but-for test -that is, but for the D's conduct, the injury would not have

occured. Here, but-for Alan not using blocks on the ladder, it would not have slipped and

Barney would not have been injured.

Proximate cause must also be established. Proximate cause serves to limit liability where the

injury itself becomes to attenutated from the actual cause (breaks the causal link). Proximate
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cause is found where the type of harm is reasonably forseeable from the D's conduct and there

doctrine. You take the P as you find them and once the type

very foreseeable when the ladder is not properly erected. Therefore, proximate can be shown \J

unless there was a superseding intervening act. ~r ~~t~.L-- p fJA.A.- ~ ~'2 ~ I tf ~ (..c...t~ ~ ilJ-vI J-- ~.AA)

..~l/I,l-M~ ~ ( -tv ~ M- '] 1./' ~ ~ 'It. 1

The relevent argument that Alan m make, is that he should only be liable for the broken leg.

!
The additional harm from t ourne et was not forseeable -he was just trying to help Barney.

rJClt ~"".n'ALJ .
However, the extent of harm does not have to be foreseeable -1"J c:A t':s ~ ~

.e'$ Jt..,.tI .siC«4f

sJ"{~of the harm does not have to be. In addition, Alan may argue that he is not liable for the further $,)t ta- ~

surgery to remove the clamp from Barney's leg -that is, it was a superseding intervening event. ~J.e;-t'fL..e.-

\l.e-") ~He may argue that Dr. Wilson was the cause of that and it was sequential and subsequent in I

I9j C4.4~k

f~"1~-
(;-f~ ~r
~ (.,~-~~_/
Jt".e~\

time. However, if the neglignece from Dr. Wilson is not highly unforeseeable (freekish), then

Alan will still be liable (or jointly liable). Barney can argue that additional surgery and harm is

foreseeable when an operation is needed. But it is likely that the clamp being left in the leg is

highly irregular and therefore Alan would not be liable for that particular additional damage.

/'-
Damaaes -the P must be able to prove actual damages. Here damages are apparent. Barney

suffered a broken leg and bleeding from the bone sticking out his leg

~

-"""Since negligence is found, Alan will be liable unless he can raise a defense. There are 3

common defenses to negligence: contributory negligence, comparative negiigence, and

assumption of the risk

Contributory negligence -where the P'S actions are negligent and contribute or are the causal
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to his injuries, the the P will be completly barred from recovering damages. Here, Alan may
/'/'

,/assert that Barney climbed the ladder even though it wasn't secured by blocks -thus his

conduct was negligent and the cause of the injuries. However, it is unclear whether Barney had

experience or understood the custom of placing blocks next to the ladder. If a reasonable

person would have climbed the ladder after his boss said it was safe, then there would be no

contributory negligence. The presumption here is that Barney was not contributorily negligent.

~

/'Most jursidcitions have replaced the harsh rule of barring recovery when the P is negligent and /'

adopted comparative negligence. Under this system the P'S injuries may simply be reduced by

the percentage of their negligent contribution to their harm. Under pure comparative

negligence, the P can recover even where he would be 99% at fault -recovering the 1 % (his

damages reduced by his 99% contribution). There are aso modified systems where the P may

be barred if their negligence is consdiered too great. This can be where either the P is greater

at fault (>50%), or equally or greater at fault (>=50%) or under the slight rule -the P is above

some threshold (e.g. 10% at fault). Depending on the juriscition, Barney would have his

damages reduced by his percentage if any), or completely barred as above from recovery if

that percentage was too high

Assumption of the risk -if the P either expressly or impliedly agrees to assume the risk, then he /

will be completly barred from recovery. Here, there is no indictation that Barney expressly

agreed to assume the risk. However, if a D knows of a risk, understands the risk, and then

volumtarily encounters the risk -then implied assumption of the risk is found and the P will be

barred from recovery. Here Alan, may argue that Barney knew the ladder wasn't secured

understood that, and yet climbed it anyway, Barney would argue that even if he knew the ladder

did not have blocks, that he didn't undertand that he could actually fall from this, or that since
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will be that he did not. Some jurisdictions absorb assumpion of the risk with comparative

negligence.

on the job site. This would include his broken leg along with the loss of use, and likely the

surgery to remove the clamp. ~ Ani 5fz,.;J:~ ~~~:'~~Q;~<XMIfly~

\J--G-~ l ~ .V ~ ~ ~ "tJ'" ~"\ 1 f"-e-
./"' ~~ ~)oi ~~.A~ ~~r

~ f 0 1"".A~~~..i, £,UL

Batterv -battery occurs when the 0, by his volitional act, intends contact with the P and that

conduct causes a harmful or offensive touching to the P.

Here, when Alan applied the tourniquet to Barney's leg he purposfully inteded contact with

Barney. The intent goes directly to the contact and no whether Alan intended to harm Barney

The contact was in fact harmful as Barney lost 25 use of his leg because of it. As a defense,

Alan may claim there was either implied or express consent from Barney. If this is the case,

then the battery claim would fail.

><:::-"'\~

)Barnev 'V Dr. Wilson

(

../

"'-
Neqliqence -as defined above

The issue here is whether Dr. Wilson is liable in neglignce for leaving the clamp in Barney's leg.

Duty -the doctor would have a duty to his patient. The standard of care for a professional

(doctors here), is different than the reasonable perspon test. A doctor is measured against /
other doctors of minimul competance in either the local or national community. A doctor must
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~
~

I'~~~~~~

Nealiaenc~

to help Barney. T~.~~~=~~~~~~~~~~~;::Carl would have to show that Alan was the

actual and proximate cause of his injuriies. Actual cause could be established by showing that

but-for Alan not securing the ladder, Barney would not have fallen, and Carl would not have

/injured his knee rushing to help Barney. Proximate cause on the other hand may be more

difficult, Alan, will argue that an unsecure ladder may harm the person on it or someone under

then, but not someone coming to help. Carlon the other hand could argue the the type of harm

is foreseeable since "danger invites rescue" and it was foreseeable that someone rushing to

help would be hurt. Carl, may have sucess in his argument.
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