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1)
What steps are available to get a response to a set of interrogatories and a set of

requests for production of documents?

The first order of business is to have a "meet and confer" with opposing counsel. This
can be done either telephonically, in person or via letter. In this meet and confer
conference, as counsel for Stark, | should be firm and make it clear that if Farris refuses
to provide responses to the interrogatories and produce the documents within a certain

time frame, | will be filing a motion to compel discovery with the court.

In the interim, if | find that Farris is not willing to comply and "play ball" with me, another
tactic | could explore is to send "Requests for Admissions." These are questions that
opposing counsel must answer, if they fail to answer them within 30 days of being
served on them, | will be able to move the court to have those Requests for Admissions
deemed admitted. This is a powerful tool as it may greatly limit any outstanding issues

for trial and could be destructive to Farris' defense.

When Farris fails to meet the deadline that | give them, | should notify them that | will be
filing a motion to compel. | need to file a notice of motion, a motion to compel discovery
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with any attendant, a fnotion for sanctionsand attorneys fees pursuant to FRCP 37,

followed by points and authorities and my affidavit stating under penalty of perjury that |
have not received the requested discovery. At the hearing, the court will determine if

indeed Farris is non-compliant with my requests.
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What remedies are available for Stark from the court in response to Farris' refusal

to participate in discovery?

FRCP 37 is the rule that governs sanctions that may be imposed by the court when a
party is non-compliant with discovery requests. The sanctions can be imposed upon
both counsel and the party. The rule gives the court a broad range and discretion to
impose sanctions. The court may impose, among many, monetary sanctions for time
wasted by the opposing party in the delay of compliance; the court can bar the party
from asserting a defense or a claim; the court can deem certain facts at issue
established, which can later be used against them at trial; the court can deem requests
for admissions or certain interrogatories admitted; the court can exclude or admit

certain evidence to be used at trial; the court can dismiss the case.

In our case, the court will most likely give Farris an opportunity to provide the discovery
requested in a short amount of time. This will serve as a warning, however not all
courts gre as forgiving, some may impose sanctions at the first violation of discovery
ruIes.rJIf Farris again fails to provide the discovery in time allotted by the court, the court
will probably resort to sanctions against Farris, Farris' counsel or both depending on the
circumstances of the non-compliance. For example, if Farris' failure to comply is based

on the party's lack of cooperation with counsel, the court will most likely sanction the

party. If the court finds that the non-compliance is based on counsel's lack of due
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diligence, the court will impose sanctions on counsel.

Because the crux of our case lays in whether or not the metal bomb proof plates are

defective, the most beneficial sanction the court could impose against Farris would be if
it deemed the plates defective. Indeed, it is difficuit and costly to prove that a product is
defective because it requires extensive expert testimony, some testing and research, all

of which take time and money.

Are there any steps that can be taken to bring the case to resolution without the

necessity of trial?

Plaintiffs and defendants have different tools available to bring an early end to the
litigation. Defendants can move to dismiss for failure to state a claim (Rule 12(b)(6)), or
move for partial or complete Summary Judgement (Rule §6). Plaintiffs can move to
dismiss the case or move for Partial or Complete Summary Judgement.

A Summary Judgement motion is usually filed at the close of discovery when a party
feels that it has all the proof necessary to prove its claim or defense. A motion for
Summary Judgment, if granted will adjudicate all the claims in the case on their merits.
The court will then enter a final judgment on behalf of the prevailing party. The motion
is based on evidence provided by the moving party which can be in the form of
affidavits, exhibits, and or deposition transcripts. The non-moving party is under no

obligation to file a response or any evidence of its own.
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Summary Judgement motions are expensive and should only be resorted to when the

party is fairly certain that it will prevail.

What | need to file in order to accomplish this goal?

Before filing any documents, | need to have a "meet and confer" with opposing counsel
to notify them of my intention to file a motion for summary judgment.

| then, need to file with the court:

. A Notice of Motion

o A Motioﬁ for Summary Judgment or in the Alternative Partial Summary Judgment
as to the claims.

o A Memorandum of Points of Authorities with attachments . The attachments
shall consist in my affidavit explaining why | think there are no issues of material fact
remaining that | uncovered in my investigation and referring to any rulings on the
discovery sanction motion. | need to set forth what | feel the issues are and what
proves them. Other attachments can be additional affidavits from other individuals that
assert certain facts, relevant documents procured during discovery, and any relevant
portions of deposition transcripts.

) Proof of Service on opposing counsel.

What is my response?
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