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INSTRUCTIONS

1. This is a take home examination. You are permitted to refer to any

materials that you wish in preparing your answers. However, there is no

expectation that you will consult any materials beyond those contained

in the course textbook (Chomsky & Kunz), in the UCC, or in this

examination itself.

2. Please include appropriate references to any material that you use in

your answer, particularly to cases, treaties, and statutory text. Formal

(blue book) citations are not required. If you wish, you may place such

information in endnotes located at the end of the exam. (Please do not

use footnotes for this, or any other purpose.) Given the nature of a take-

home examination, it is particularly important to be careful when

referring to source material. Please do not just cut and paste the UCC

text as a block into your answer, but rather provide a detailed analysis of

the UCC's requirements on each issue that you address, such as by

integrating the "bullet list" or the "if/ then" approach (illustrated in

Assignment 1 of the course textbook) into your answer. In other words,

break the "rule" element of your IRAC analysis into its component pieces,

don't just quote the entire rule. I suggest that you review Assignment 1

in the Chomsky & Kunz book before you start to compose your answers.

3. This examination consists of 4 (four) questions. Please answer every

question, and start each answer on a new page. You should strictly

observe the designated page limits. End notes are not be counted

towards page limits.

4. This examination will be distributed on the morning of Monday,

December 1, and is due on Thursday, December 11, at or before 5:00

p.m. Exams must be turned in and time-stamped in the Faculty Center

in room 2333 of the 536 Mission Street building (near the back elevator).

Be sure to give your exam to one of the administrative assistants in the

Faculty Center, since they will know the proper place to put your exam

for safekeeping. Exams will be marked down Vt. grade (e.g., from A to A-)

for each day (or portion thereof) that they are late. Please leave yourself

ample travel and printing time on Thursday.
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5. Your exam answers should be typed in 10- or 12-point font, double-

spaced, with one-inch margins on the sides and at the bottom of the

page. At the top of each page, use a one-half inch margin, and put a

header that contains the name of the course, your examination number,

and the page number (i.e., "Page 1 of X"). An "Exam Form" template,

which already contains appropriate margins and the necessary header, is

available if you wish to use it.

6. It is forbidden to discuss this examination with any other student during

the period between when the exam is distributed and the deadline. Each

student should work alone when answering the questions. Collaboration

will result in failing grades.

END OF INSTRUCTIONS

Page 2 of 7



QUESTION #1 (10 PAGES)

Newspapers are filled with reports of an "obesity epidemic" in the United

States, which is linked to a rise in diabetes rates. It is a little known fact that

diabetes can also lead to renal (i.e., kidney) failure, which suggests that rising

diabetes rates will also generate growing demand for dialysis, a medical

treatment that involves cleaning the blood of a person whose kidneys have

failed. In order to stay ahead of this unfortunate curve, the Bomilla Hospital is

expanding its kidney dialysis division, and needs to purchase a number of new

hemodialysis machines, which cost around $15,000 apiece.

On November 15, 2008, Bomilla's purchasing department issued a purchase

order ("PO") requesting prompt shipment of 10 new hemodialysis machines

from ProRena Inc., the leading U.S. manufacturer of such products. Prior to

FAXing this PO to ProRena, the head of Bomilla's purchasing department,

Frank Florkowski, had a long telephone conversation with the head of

ProRena's sales department, Margie Grunwald. In the course of this

conversation, Frank explained that the purchase was subject to the prior

approval of the hospital's Board of Directors, which was expected to meet

during the first week of December. Margie said that she was familiar with this

procedure, and kept the PO on her desk, rather than forwarding it immediately

to ProRena's order fulfillment department. Frank also asked, during that

conversation, whether any price discount would be available for such a large

purchase, and Margie said that she was sure something could be arranged.

Neither the pre-condition (i.e., approval by Bomilla's Board of Directors) nor

any price discount was mentioned in the PO that Bomilla sent to ProRena.

Meanwhile, Margie came down with the flu and stayed home from work for a

few days before Thanksgiving. Margie's diligent assistant, Boglarka Sandor,

found Bomilla's PO sitting on Margie's desk. Thinking that she was doing

Margie a favor by clearing her desk, Boglarka forwarded Bomilla's PO to

ProRena's order fulfillment department after lunch on Wednesday, November

24, 2008. ProRena's order fulfillment department, in turn, promptly shipped

the 10 machines to Bomilla at 4:45 p.m. on November 24, 2008. Also in the

course of that same afternoon, Boglarka sent an e-mail message to Frank,

apologizing for the delay in shipping the 10 dialysis machines that Bomilla had

ordered on November 15, and informing him that she had forwarded the PO to

Bomilla's order fulfillment department, along with instructions to rush

shipment. Frank had left the office early on Wednesday, however, and did not

receive her message until after the Thanksgiving holiday.

The 10 dialysis machines shipped on November 24 were accompanied by

ProRena's standard invoice form, which contained the following two clauses:

"PRORENA INC. HEREBY WARRANTS THE PRODUCTS TO BE FREE OF

Page 3 of 7



DEFECTS FOR A PERIOD OF 5 YEARS, AND DISCLAIMS ANY AND ALL

OTHER WARRANTIES, EXPRESS OR IMPLIED."

"THIS WRITING CONTAINS ALL TERMS OF THE PARTIES' AGREEMENT,

AND NO OTHER TERMS OR USAGES ARE PART HEREOF."

When Frank returned to the office on Monday, December 1, 2008, he found

three e-mail messages waiting for him. The first was from the Secretary of

Bomilla's Board of Directors, informing him that the Board had met early that

morning and decided to postpone the purchase of the new dialysis machines,

owing to current financial difficulties. The second message waiting for Frank

was from ProRena's order fulfillment department, notifying him that the 10

dialysis machines had been shipped on November 24, 2008. The third

message in Frank's in-box on Monday morning was Boglarka's message from

November 24, notifying him that she had forwarded Bomilla's PO to ProRena's

order fulfillment department.

Needless to say, Frank was horrified, and immediately called Margie. She, too,

was horrified, but also insisted that there was nothing she could do since the

10 machines had already been shipped. Frank insisted that no contract had

been formed, and regretted that Bomilla would not be able to accept or pay for

the goods. Margie, also expressing regret, insisted that a contract had been

formed, and that Bomilla would have to come up with the $150,000 to pay for

the machines. Margie viewed Frank's statement as a repudiation, thus

forwarded the file to ProRena's legal department, which promptly filed suit

against Bomilla for $150,000, along with other appropriate damages to be

awarded by the court.

In the course of the first week of December, the machines were delivered to

Bomilla's receiving department, which knew nothing of the contractual dispute,

unpacked the machines, and sent them to the hospital's new dialysis wing.

You are a recently hired lawyer in Bomilla's legal department, and Bomilla's

senior in-house counsel (i.e., your new boss) has asked you to work with her to

resolve the dispute over the 10 dialysis machines. Please prepare a

memorandum for your boss in which you consider Bomilla's alternatives and

propose a strategy (or offer a series of proposals) for handling this case. What

legal arguments would you make on behalf of Bomilla, what (if any) actions

would you recommend that your client take, and how would you assess

Bomilla's chances of success? Be sure to indicate any additional information

that you might need to get, and why such information would be relevant.

END OF QUESTION #1

* * * * *
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