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QUESTION 1
DOES THE UCC APPLY?

The first issue to be determined is if UCC Art. 2 applies. Bomilla will probably want the
UCC to apply for its rules regarding contract formation and available remedies. Art. 2 provides
many rules concerning the purchase and sale of goods. For it to apply the contract at 1ssue must
involve a matter that is within the scope of Art. 2. This is governed by § 2-102. This section
states that Art. 2 concerns “transactions in goods.” To determine what a *good” is we look to §
2-105 which states that a “good” is anything that is”movable at the time of identification to the
contract for sale.” The contract concerns 10 hemodialysis machines. These goods are most
probably movable at the time of the contract; Art. 2 of the UCC should apply.

CONTRACT FORMATION

Our client Bomilla should argue that they are not liable to ProRena for $150,000 because
agreement (§ 1-201(12)). Rules regarding contract formation are contained in § 2-204 and state
that a “contract for the sale of goods can be made in any manner sufficient to show agreement.”
The court looks to the conduct of both parties in recognizing the existence of a contract. The
UCC is far more liberal in construing contract formation than common law (§ 1-103) because its
goal is to facilitate commercial practices. In most cases the court would look at whether there
was an offer and acceptance in determining the issue of contract formation.

Bomilla would argue that no contract had been formed because there was no offer. They
would use evidence that there was a long conversation with Margie wherein Frank expressed his
willingness to buy the units contingent upon approval by the Board of Directors. This is
important because under § 2-204(1) a contract is fornie(cr ;}"\Tc‘;oking at the intent of both parties.

Frank merely expressed his interest in purchasing the 10 units if the board approved the

transaction. Therefore, Frank did not express an intent to do business presently, but rather at a
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future date or not even at all if the Board did not approve the transaction. Moreover, Margie
acknowledged that the PO was contingent upon the approval of the board, because she stated that
she was aware of the procedure and placed the PO on her desk instead of sending it to ProRena's
Fulfillment Department. This shows that she adhered to Frank's demand to wait to hear back
from him in order to process the PO. Bomilla should argue that the conversation between Frank
and Margie should be viewed as an invitation to deal and therefore no offer was extended. Under
§ 2-206 (1)(a) “an offer to make a contract shall be construed as inviting acceptance in any
manner...” however, Frank was not inviting Margie to accept his offer to buy the 10 units, rather
he was informing Margie that there was a potential offer based on a condition that was outside
his control. “Acceptance” under common law (which under § 1-103(b) can supplement the UCC
rules in resolving a controversy unless superseded by other UCC provisions), requires that the
offer be so specific that the offeree merely say “yes” to close the contract. Here, the ball was not
on Margie's court; she had to wait until Frank contacted her to state the transaction was
approved. If or when this occurred the second correspondence would constitute the offer because
it would allow Margie to take steps to close the contract and start performance pursuant to §
2-206(1)(a). Here, Margie had no power accept and she was aware of it.

ProRena on the other hand would argue that not only was there an offer but the
com{g;gtim constituted a contract (if it is found that ProRena accepted; see acceptance below).
They might point out that the UCC under § 1-201(3) differentiates between an “agreement” and
a “contract” which expands the ways contracts may be formed. An “agreement” means the
bargain of the parties in fact as found in their language or inferred from other circumstances,
including course of performance, course of dealing or trade usage. If Frank and Margie had
similar prior conversation in the past and each understood that an offer was being made then
ProRena may argue that also in this transaction the parties knew an offer was being made and

thus a contract was being formed. However, more evidence would be needed 1o show for this.
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ProRena may also argue under trade usage that in the world of medical sales when parties act as

Frank and Margie do, parties understand an offer is being made. ProRena would argue that
Margie's statement to Frank that she “knew of this procedure™ shows she was acting in
accordance to medical sales custom and understood the statement to be an offer. Moreover,
Frank is the head of the Purchasing Dept. and Margie is the head of the Sales Dept. and each
would probably know the customs of the trade. Therefore, the court may find that there was an
offer by looking at the intent of the parties.

Bomilla might then argue that the offer was not definite enough (i.e. no price and other
terms) and was based on a contingency. Again, Bomilla would argue that the contingency shows
that it was an illusory offer and could not be construed as an offer. ProRena would argue the
contingency is an opin_tirln in the contract and that its lack of adherence does not make the
contract unenforceable because the parties nonetheless intended to be bound. Citing § 2-204(3);
“even though one or more terms are left open a contract for sale does not fail for indefiniteness”
ProRena would argue even though no price or other terms were nailed down, they did however
agree on the quantity of the units. They would argue that the UCC favors contract formation (§
1-103) and upholds agreements where intent and quantity is found. The other terms are either
agreed upon later (see additional terms discussion below) or the UCC “gap-filler” provisions fill
in the rest (§2-305 controls price in the absence of agreement).

If an offer is found then contract formation is complete when ProRena accepts. ProRena
would argue that Boglarka's and the Fulfillment Dept's email notifying Frank of shipment

L~ 335 gk el
constituted acceptance. Under § 2-206(b) when an offer to buy goods for prompt shipment is
made acceptance occurs either by prompt promise to ship or by prompt shipment. ProRena
would argue that the PO asked for “prompt” shipment, therefore, when Boglarka and the
Fulfillment Dept sent emails on Nov. 26, this constituted acceptance. Moreover, the Fulfiliment

Dept. cven shipped out the units the same day the request was made.
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Bomilla would counter that under § 2-206(2) acceptance was invalid due to lack of
timeliness and notice. § 2-206(2) states that where the beginning of a requested performance isa
reasonable mode of acceptance then the offeror must be notified of acceptance within a
reasonable amount of time otherwise the offer may be deemed to have lapsed. Bomilla would
argue that notice sent by Boglarka and the Fulfillment Dept. on Nov. 26" was untimely as it did
not reach Frank until Dec. 1* over 5 days later. ProRena would argue on the other hand that
notice of performance was adequate because it was given twice on Nov. 26" and it was not
ProRena's fault that Frank decided not to go to work on Wednesday the 26" and not check his
email. Moreover, ProRena would argue that notice under §1-201(36) is complete once it is sent.
not received. Therefore, Frank should not be excused because hd forgot')l.o check his email until
the 1*. However, the court will determine if the notice was timely or not. Subsequently,
depending on how the court interprets the parties' intent a contract may be found if there is
acceptance on Bomilla's part.

Is it enforceable?

If a contract exists, Bomilla would argue that it does not conform with the Statute of
Frauds. The Statute of Frauds does not invalidate contract formation but rather is an affirmative
defense that makes a contract unenforceable. 1f Bomilla is successful in asserting this defense
then ProRena will not be able to judicially enforce the contract (if found to exist) against
Bomilla. To satisfy the Statue of Frauds under §2-201 a contract for the price of $500 ($5,000 for
the 2004 amendment) is not enforceable unless there is a 1) a writing sufficient to show that a
contract had been made between the parties and 2) is signed against whom enforcement is
sought. Here, Bomilla would state that 10 units at $15,000 each would clearly involve the v’
Statutes of Frauds. Subsequently, Bomilla would argue that ProRena could not enforce the
contract against them because neither party signed any contract pursuant to the oral agreement

between Frank and Margie. However, this would be a weak argument because under §2-201(2),
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when a transaction involves merchants if within a reasonable amount time a writing in
confirmation of the contract sufficient against the sender and the receiving party knows (or has
reason to know) its contents then the Statute of Frauds is satisfied, unless written notice is given
within 10 days. In other words, when one party (the sender/Bomilla) sends a written
confirmation to memorialize a oral agreement the party receiving (ProRenaﬁhe confirmation
does not have to sign it)Ti;e policy behind it is to not reward merchants that don't check their
mail and to facilitate contract formation. First, under §2-104 both Frank and Margie will Ve
probably be deemed “merchants” as both deal in goods of the kind (Frank is the head of the
Purchasing Department and Margie is the head of the Sales Department). Next, ProRena would
argue that the PO was a “writing in confirmation” of the oral agreement between Frank and
Margie. Bomilla would counter that the PO was not sufficient as a “writing” to indicate that a
contract between the parties had been made. This would also be a weak argument because under
§2-201 comment 2, the UCC sets a low standard for a writing to be sufficient and as long as a
quantity term is set forth the missing terms will be filled in by any gap filler provisions (such as
price). Therefore, given that the PO stated a quantity term (10 units) the writing requirement is
satisfied. Further, Bomilla might argue that they never signed the PO (as there is no express
evidence that it was signed), which would show that they did not intend to confirm the existence
of a contract. However, this claim would fail as a “signature” under §1-201(37) could include
any symbol to adopt a writing. Here, Frank probably sent the PO on Bomilla letterhead which
would satisfy the signature requirement. Finally, Frank sent the written confirmation presumably
soon after the telephone conversation on Nov. 15%its within a reasonable amount of time),
Margie knew of its contents, and ProRena did not object within 10 days. Therefore, the Statute of
Frauds defense by Bomilla will probably fail under §2-201(2). However, it should be noted that
just because the contract satisfies the Statue of Frauds the contract terms (as agreed to by Frank

and Margie) do not automatically come in. Contract terms are a separatc analysis.
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Terms of the Contract
If there is indeed an enforceable contract, what will the terms be? The terms of the
contract will be important because they will determine the rights and obligations between
Bomilla and ProRena. Parole evidence will control whether the oral terms become part of the
contract and § 2-207 will determine which additional terms will come in. (9“'00\ /
Parole Evidence

Bomilla will begin by arguing that the oral agreements terms should be included
into the contract. They will want to incl‘lf?\the contingency term to show that ProRena may have /
breached the agreement by not waiting for Frank to confirm the Board approval. Next, Bomilla
will want to introduce the statement that Margie agreed to lower the purchase price since they
were buying in bulk. This will be important if Bomilla does have to pay the purchase price. In
order to introduce such evidence we consult § 2-202, Parole Evidence, which states that terms e
with respect to which confirmatory memos of the parties agree or where a writing is intended to
be the final expression of parties’ agreement any contemporancous oral agreement may not
contradict it but may be supplemented or explained through Trade Usage, Course of Performance
and Course of Dealing or through evidence of additional consistent terms unless the court finds
that the agreement is final and complete. First, Bomilla would argue that since there were so -

e

many open contract terms (aside from the quantity) that the parties did not intend for the POand
the invoice that Bomilla received when the units arrived, to constitute the final expression of W“‘&
their agreement. Therefore, all extrinsic oral evidence could come in. If the agreement is deemed
to be final, Bomilla would use trade usage to explain and supplement the written agreement. d
Bomila would bring in evidence that contingency terms are standard in the medical sales industry
because the sale of medical machinery is very expensive and many times sales must be approved f

by the Board of Directors. Therefore, Bomilla would introduce the oral evidence that Frank and

Margie agreed to the contingency and would also introduce that Margie “knew of this
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procedure.” This would explain why that the parties were acting in accordance with indunstry
standards and would also explain why Margie put the PO aside for so long when she first
received it on Nov. 15™. This gives greater teeth to Bomilla's claim that the parties agreed to the
contingency term. Bomilla would again use trade usage to introduce evidence that lowering the
-
price of bulk goods occurs in many industries (probably including the medical sales industry)
and Margie's statement that “we could work something out” demonstrated the parties’ intent to a
price lower than $150,000, pursuant to industry standards. Finally, Bomilla would argue that the
introduction of the above evidence would not contradict the agreed terms, namely the quamitl‘y/
terms.

ProRena would counter with the fact that the invoice contained a W, which
would have the effect of demonstrating that the contract was completely integrated and
constituted the final and complete agreement between the parties. The court in determining
whether a contract is complete and final looks to the intent of the parties. Traditionally, Merger
Clauses were enforced, but in recent years courts are more willing to allow extrinsic evidence
when merger clauses are contained in standard boilerplate contracts. If the court finds that the
merger clause does not control then Bomilla may allow, the introduction of consistent additional
terms (i.e. the price reduction and contingency term). However, the statements will not come in
if the the court finds that the writing was final and complete (i.e. the merger clause is found to be
effective). It should also be noted that if parties are allowed to bring evidence of oral statements
it does not mean they will control. It is up to the trier of fact to determine whether to believe the
evidence that Frank an Margie agreed to the above terms.

Therefore, if the contract is not deemed final all oral evidence may be introduced. If it is
final Bomilla may explain or supplement the contract with trade usage that parties in similar

circumstances would have agreed to above terms. If the merger clause is ineffective then the

additional consistent terms will be allowed. Q‘;JMX
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Additional Terms in Acceptance
What effect do the terms in the invoice have on the contract? Under § 2-207,

acceptance by a definite and seasonable expression of the acceptance operates as acceptance
even though it contains addition to or different terms. However, Bomilla will argue that since
both parties will probably be deemed merchants, § 2-207(2)(b) allows additional terms into the
contract unless they materially alter it. Here, Bomilla will argue pursuant to § 2-207 comment 4
that the addition of the disclaimer of the Warranty provision materially alters the contract,
therefore the warranty provision should be deleted under the “knock-out” rule. However, the
merger clause will probably found not to materially alter the terms of the contract and therefore
will probably come in. This marks both good and bad news for Bomilla because if they keep the
units the warranty disclaimer will be void. However, the merger clause might affect the
introduction of favorable oral evidence. T Q;(.»O‘i '

N kS
Repudiation

After Frank had discovered what had occurred on Dec. 1* he called Margie to clear up
the situation. The conversation entailed Frank stating that there was no contract while Margie
stated that the contract had been formed. ProRena would argue that since the contract had been
formed, Frank's statements constituted a regic!i/ation. Under § 2-610 an anticipatory repudiation
occurs if either party repudiates the contract with respect to a performance not yet due and the
loss (of the performance) will substantially impair the value of the contract. Here, ProRena
would argue that the “performance not yet due” was the payment for the units by Bomilla. /

ProRena would argue that payment would be due (absent any specific agreement to the contrary)
N

A

when goods were received (sec gap-filler provision § 2-310) or when the goods were accepted 7
(see § 2-607(1) and discussion below). In any event, the fact that Frank told Margie on Dec. 1%,
that there was no contract is important because it éccurred before the goods arrived (i.e. when 4

\ .
performance was due). Therefore, ProRena may understand this statement as saying that “when
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we receive the units we will not perform our part of the bargain.” This would probably satisfy §
2-610 because Bomilla repudiated before its performance was due. Next, ProRena would argue
that Frank's repudiation was unequivocal. Under § 2-610, comment 1, repudiation centers around
v
an “overt communication” which indicates a “clear determination” not to perform pursuant to the
contract terms. Here, ProRena would argue that Frank saying “there is no contract” and that they
would “not pay or accept the goods” would indicate that there was no intention to pay once they
received the units. Finally, ProRena, pursuant to § 2-610, would succeed in arguing that by

Bomilla not performing, the contract value would be impaired (the contract would have no

value).

. 12

Bomilla may argue that ProRena breached first by not adhering to the contingency term, L;{’;}&\/\bt

however, this may be a difficult argument to make as the contingency term might not come in 7 ,:(@Lﬂ)j
under Parole Evidence and even if it did the jury may not believe it. Bomilla might argue that
Franks statements did not constitute a repudiation and that Margie was the one that actually they %
did not give a reasonable amount of time to Bomilla to perform. Bomilla may even argue that
they were acting in bic'i’fa__lt_l_l by sending units when Frank never confirmed the order and Margie 4
may have known that the order would not be confirmed.

If repudiation is found then pursuant to § 2-610(b) ProRena indeed had the right to seck
the remedies for breach as set forth under § 2-701through 2-711.
Effect of Keeping the Units and Breach

The main issue will be the effect of Bomilla having kept the 10 units. If the court finds
that there was no repudiation ProRena would argue that under § 2-607(1) Bomilla nonetheless

v
owes the contract price for accepting the goods and with holding payment would be a breach.

ProRena would argue under § 2-607(1) the the buyer must pay the contract price for any goods s
accepted. Therefore, the issue then becomes were units accepted? ProRena would argue that

under § 2-606(1)(c) Bomilla's act constituted acceptance. § 2-606(1)(c) states that any act that is



inconsistent with the ownership of the seller will constitute acceptance, however, the acceptance v

must be ratified by the seller. What § 2-606(1)(c) covers are situations were the buyer has v
rejected the goods but uses the goods nonetheless. ProRena would argue that when Frank told
Margie that no contract had been formed that this should be viewed as a rejection or revocation

of the goods. But when Bomilla took the units and sent them to the dialysis wing it was taking
control over the units which was inconsistent with ProRena's ownership interest (and it can v4 \(\%,p./
probably be assumed that acceptance was ratified by ProRena). Therefore, under § 2-607(1) K ‘ﬂ'/l
Bomilla must pay the contract price. However, Bomilla would argue that under § 2-606(1)(a) it

had a reasonable duty to inspect the goods, which may negate ProRena's claim that Bomilla had

exercisi{ownership over the units. Bomilla would argue that even though it had taken the units to
the dialysis wing it was doing so in order to ascertain whether the units properly functioned or &
not. A reasonable time or inspect is usually case and fact specific as it may take a while to see if Q\L.
the units were properly working or not.
Remedies

If Bomilla is found to have not have breached the contract the remedy that ProRena can
seek will turn on whether Bomilla is found to have accepted. If Bomilla is found to have
accepted (after a reasonable time to inspect has passed), then the Remedies that ProRena will
probably seek is an action for price. Under § 2-709 when a buyer fails to pay the price when due v
then the seller may recover the price of the (accepted) goods plus incidental damages (Seller's do
not get consequential damages). Here, ProRena will argue that it is entitled to the $150,000 plus
any incidental damages for transportation, care or resale of the goods. Bomilla may argue that
under Parole Evidence the price will be lower, however this will be dependent on the court's
determination as discussed above.

If Bomilla is found to have wrongly rejected the goods or repudiated, then ProRenamay  ~

seek remedies under §2-708 for Market Price or under §2-706 and may resell the units. v/
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