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1)
Question 1
A)
1. Ban on morning after pill?
The constitution grants enumerated powers to Congress through Art. I. The Commerce

Clause (CC) gives congress the right to regulate coMign states, the several

states, & indian tribes. Commerce is regarded by the Supreme Court (SC) as any
instrumentality, channel, or ma substantail affect on interstate commerce.
Congress's power is plenary & they may exercise it by any means as long as they provide a
rational basis & it doesnt infringe on any other provision of the constitution.

Congress will certainly make the argument that banning the sale of a drug to minors is
vithin their powers, since it is a commodity & it is related to a rational purpose of protecting the
ninor's upbringing. While thimere are a few issues which the court will look at.
‘irst is the issue that congress is in effect regulating an intrastate activity of the minors, not the
‘ee flow of the contraceptive through interstate. THe second is that Congress is affecting the
andamental right of a woman to obtain an abortion.

The first argument is usually dealt with on a 10th amendment standpoint, which

aserves all powers not enumerated in the constitution, to the states & the people. If the court |

finds that this activity isnt commercial in nature, then they will conclude that it is a traditional
state (police) power & it is up to the states to Iegéslléte for the health, safety, welfare, & morals

of their citizens (not congress). If they find f{:’at t_l/‘-f’e activity is commercial in nature, then they

I

e'\*g;aj{ivii-; has a substantial relationship/to interestate
| 3 re b4

commerce. USually this is found, even for such things as growing wheat for personal use. It

seems that this inst a comercial activity, & the court would say it is outside the CC

However, in case they do see it as commercial, THe SC also has on occasion, to
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issue, tailored the issues of the law, to avoid dealing with the CC. Here, they might look at the
morning after contraceptive as either a fundamental right to an abortion (fairly tentative because

its contraceptive) or a right to access of contraceptives. Both of which are fundamental rights

held by the SC. e
First, The fundamental right issue of abortion. Congess cannot interfere with this \ ﬁ;,-?‘? p
fundamentamm in Roe & CAsey. The court found that
legislation cant place an undue burden on a woman's right to obtain an abortion pre-viability.
THis means they cant place obstacles in the way which would effectively make it difficult for
women to get one. They must always leave an exception for the protection of the health of the
mother (even post viability). With regards to post viability, there must always be an exception
when the woman's health is at risk, otherwise it can be fairly restricted.
Such restriction as parental consent (pre-viability) have been upheld, however, the SC
ruled that the law must provide for judicial by-pass, so as not to give parents veto power. SC is
skeptical when they law limits the availabilities of procedures for almrtiongéisuzh as partial birth
abortion), & generally holds that if it is a safe alternative, then the law plaéugs an undue burden ff

i
THis is a strict scrutiny test, so in this instance congress would have r _,éow a compelling state

i

less restrictive alternatives such as giving them judici far tgé' parental consent. MOst

V4

P

likely this law will be struck down as uncunstitut*t}}*‘e
the next issue is right toyg@f’ﬂ'fo‘“fontracen 'twe TllgﬁS;C has ruled that this too is a
fundamental right, which cant be denied even to rt(nc:urs unless it passes a strict scrutiny test.
THat means there is a compelling state interest & no less restrictive means of attaining that
goal. Here, congress has passed a law which r‘stricts access to contraceptives by requiring

parental consent. The court will probably frown upon this since, it would be like requiring
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parental consent for a minor to get condoms. Unless the legislator cam up with a darn good
reason, This would not be upheld. Here the reasoning is to protect against pregnancy, but it
doesnt follow that you would restrict access to contraceptives in order to prevent minors from
getting pregnant. This seems antithesis to what Congress is trying to achieve. Besides there
are certainly less restrictive alternatives, such as providing sex ed classes in public schools.
Anyway you look at it, the court will most likely strike this down as an unconstitutional

exercise of Congress's CC powers

2. Giving to sue state?

- .. tothe 11th amendment, citizens cant sue states in fed court for money

this is to the concern that states will go bankrupt trying to resolve conflicts
against them. There are certain exceptions to this however such as: 1) if the state consents, 2)

if the fed brings the suit, 3) if the citizen is seeeking an injunction, 4) the citizens can bring a



