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ID

1)

All relevant evidence must be admitted unless there is a rule that excludes it. For evidence to
be relevant, it must take the fact finder part of the way toward the truth, or part of the way
towards proving a defense. Evidence must have probative value. That is, it must take you part
of the way towards the truth. However, in some cases, if evidence is more prejudicial that
probative, it cannot be allowed because the evidence wili alter the jury's perception of the
individual, or it can confusse or mislead the jury. Evidence can also be prejuducial if it waste's

the courts time.

to her. Authentication is requried to show that a document is geunine so that they jury can rely

on it for inforation. To do this, the witness must lay proper foundation, which are facts that lead

up to the evidence and help the jury know that the e

the proper foudnation with witnesse e licensg i real

estate agent, and she can enter int

—

Over a hearsay objection, A is entering the docume ffensed realtor, If

the document is autheticated, she could enter the documetn as usiness record exception.

See below.

Testimony of Martha's Neighbor (N)

N's testimony is relevant because it goes toshow that M knew A was the listing agent of the
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Testimony of Amy's REceptionist (R)
R's testimony is relevant to show that A was still working for M on Sep 1 T is not really

prejudicial so it shouldn't be excluded as relevancy

R's testimony is hearsay if it is offered to show that M was acknowlding A's ability to continue to
sell the house. Because the message was written in a log, the record of the log itself is

presented to show that M made this stamtement. This is hearsay in the form of a document,

and cannot be admitted to prove M knew A was still working#8t her without an exception.

Fortunately for A, the business records excption hel Bl

exception to hearsay if the records are kept over the Yegular course of business, are relied upon

by the business, are part of the business daily activities, are accurate and are truthful. CA adds

the additional element that both the records and the source of the records must be truthfef.

then the log should come in under business record.

Before they are admissible, R must be able to authenticate the records to show that they are in
fact phone logs and that they were made on Sept 1. Assuming foundational facts are made to

make this showing, once the records are authenticated, they should be able to come in

Testimony of George

G is called to show that he was still workng for A, and trying to sell M's house for A. This is
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relevant to show that A believed she was sitll under contract with M. However, he can't

remember if he actually showed someone =t‘l:leirf&]se or not.

methodsgavajleble to an attorney if the witness can't remember. The first, past
recollection refreshed, involves showing the witness a document that was either prepared by

him or someone . e docu

objection, can be used to r

ue@uld first be shown to opposing counsel, and absent an

fresh the witness's recollction. Under refresh, the witness cannot

read from the paper, ¥y must testify to their glwn memory or recollection

In past recollection recorded, the witngss& Lsed t vin
the past. The document een writtin in the past, at the time the event in question
took place, and must be autehnticated by the wiiness as ;..mf and accurate representation of
the events back when they happened. IF the WitHE!a)%‘:’aﬁﬂDt do this, the recorded document

cannot be used. However, with past recolldction gecorded, the document itself cannot be

entered into evidence, but it can be read int e recard for the finder of fact.

Here, George cannot remember, but he is able to identify the memo as one that he wrote over
that weekend. The memo was made out of court and is offered to prove that George showwsad
the house to two people, so it is hearsay. Past recollection recorded is an exception to the
hearsay requirement. The statement within the memo goes to show that G was still working

A. However, the memo itself is put into evidence. this was probably improper as the memo is
used to refresh G's recollection. Rather, the memo should be read aloud for the jury and the

words on the page become the evidence, not the memo itself.

If G is able to authenticate the document as a business record, and such a memo is kept in teh
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regular course of business, then the memo could be entered as evidence.

M's defense - Testimony of Sam (S)

S will testify that Amy's employee Albert 4 J~'t::~h:i him the K was cancelled. This is relevant to

show that the K was revoked.

S testifying to B's statement could be consideredd hearsay because it is offered to prove that
the K was cancelled. However, if the words themselves carry independent legal signgificance,
the statement is not hearsay. Here, if B offered to revoke the K, and such a statement was

made, then the statement itself goes to show that the statement was made. W_

indepdendent legal sigingicacen are common in such situations as formation of a contract.

——

Here, the court may determine that the staetment was not hearsay and enter the statemant as

direct evidence of the revocation of the K.

If the court dtermines the statement is hearsay, the statem@ht requires an excetption. Here, B

is working for A. Because B is employed wit e considered A's agent, and makes a

statement indicating that.the K m d. Since B was an employee perorming his

duties as his e d, this sta@is a vicaroious admission. An admission,

Ty

by one party to the other that is offered bythe opposing party.
icarious admission, the statement must be mad
while the 1al is employed bv the person. and that the stamtenet be about the

employee's work. Here, B is employed by A, is acting as her agent an makes a statement to M,

the opposing party, that the K is revoked. This is an admission and is available against A.

B's statement could also be considered a declaration against interst. Although this is more
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suited for criminal cases, a declaration against interst is one in which the declarant implicates
themlseves without motive, and the declarant is unavialble to testify. Here, B's dead, so there is
no other way to prove what he stated. M could make an argument that cancelling the K was

against B's interest and may have it entered under that exception.

B's wife (BW)

B's wife will testify that B told her that A's business is ruined. This is relevant to show that A
was cancelling her other K's, so it is logical that she would cancel M's K also. This statement is
prejudicial becuse it shows that A was in financial trouble and desperate, but not so much so

that the prejudice outweighs the probvative value.

Here, each member of the marriage holds the privelage, and any confeMential communication
made between them during teh course of the marriage cannot be used in court if one or the
other married person exerts the privealge. However, the privealage dies with the holder, so the

privelage would not longer be available to the now dead B.

The BW tstifying to B's statement is hearsay if offered to prove A was going under. However,
the statement could come in under to two exceptions. The first is the state of mind exxception.
A hearsay statement is admissible to show the state of mind of the declarant when they stated
it. B was obviously upset about he news that A might be going under and that B would lose his
job. His statement that he was concerened that he'd be unable to pay the kids tuition shows
that he was upset by the news. M can offer B's statement through BW to show that he was

upset by A's news at the time the statement was made.
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