10.

EXAM#

FINAL EXAMINATION
INSURANCE LAW AND COVERAGE LITIGATION
PROFESSOR JOSEPH LAVITT
FALL 2006

You have three (3) hours to complete this examination.

This examination is open book. You may refer to any materials you brought with you to
the examination. You may not make any contact with any source outside the examination
room by phone, internet connection, or otherwise, and you may not confer with each
other during the examination.

There are three hypotheticals, each of equal point value. It is recommended that you

spend about one hour on each hypothetical, and it is recommended that you answer the
hypotheticals in the order presented.

You may use the total exam time as you chooese. Each hypothetical fact situation raises

numerous issues. Respond as fully as possible within the time allowed, being mindful of
your time to make sure you will be able to fully respond to each of the hypotheticals.

You will need vour textbook to complete the examination. As used in this
examination, “textbook™ means Insurance Law and Regulation, Abraham, Kenneth S.
4" Ed., Foundation Press.)

There is no need to quote policy language in full and verbatim. You may instead
support any reference to the terms of a policy by citing to the policy language by
section and paragraph, e.g., Commercial General Liability (CGL) Policy, Section I,
Coverage A, Para. 2.e.(1). You may, of course, quote the actual policy language as
you see fit and as time permits.

Explain fully the grounds that support a response. A response which is unsupported by a
thorough discussion justifying the response will not receive full credit.

Read, think and analyze before you begin to write. Be as clear and concise as possible.
Points will not be earned for rhetorical flourishes or fancy language.

If you write your responses in the blue books provided, please write clearly and write on
every other line and every other page to permit instructor comments.

Write your exam number on your exam envelope. Write your student exam # at the top of
this page, and each page which follows. Do not use your name, student ID number or
Social Security Number on any exam materials.

At the conclusion of the examination, return all exam materials to the exam envelope and
submit it to the proctor. Do not seal the envelope. Students who do not return all exam
materials at the end of the exam may not be graded.

GOOD LUCK!
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EXAM#

HYPOTHETICAL ONE

At all times mentioned in this hypothetical, Mr. 1M. Whoopsy (“Whoopsy”) was
employed by Caring Transportation, Inc. (“CTI”). CTI provides non-emergency transportation
for patients who need assistance going to and froma hospital or medical office appointment.

On January 15, 2006, CTI was hired to transport Ms. Y.I. Dropped (‘“Dropped”) from her
residence in Santa Monica, California, to the Good Samaritan State Hospital in Los Angeles,
California. CTI dispatched its Vehicle No. 1, a van owned by CTI and operated that day by
Whoopsy, to pick up Ms. Dropped at her home and transport her directly to the State Hospital.

After Whoopsy received the dispatch order to transport Ms. Injured to the hospital,
Whoopsy then immediately drove Vehicle No. 1 to Ms. Dropped’s home in Santa Monica to
carry out his instructions. It was the duty of Whoopsy to carefully drive Vehicle No. 1, to
physically move Ms. Dropped from her home to Vehicle No. 1 and, upon arrival at the hospital,
to physically move Ms. Dropped from Vehicle No. 1 into the hospital.

Whoopsy parked Vehicle No. 1 on the street in front of Ms. Dropped home. Whoopsy
unloaded a gumey, wheeled the gumney from Vehicle No. 1 into Ms. Dropped’s home, and then
assisted Ms. Dropped onto the gumney.’ Whoopsy then began wheeling the gurney from Ms.
Dropped’s home to Vehicle No. 1. '

While moving the gumey along the walkway from Ms. Dropped’s front door to the street,
Whoopsy carelessly allowed gumey to hit a deep depression in the paved surface of the
walkway. The gumney tipped suddenly, and Ms. Dropped, who had not been secured properly in
the gumey by Whoopsy, fell from the gumey to the ground. As a result of Whoopsy’s
negligence, Ms. Dropped broke her arm and her hip. '

On June 1, 2006, Ms. Dropped filed a suit for damages against both Whoopsy and CTI,
seeking damages to compensate her for the injuries sustained as a result of falling from the
gurney (the “Dropped Suit.”)

The Dropped Suit was duly served on CTI and Whoopsy. On behalf of both Whoopsy
and CT1, CTI’s Director of Risk Management, Mr. C. Toit Wenopay, immediately faxed a copy
of the Dropped Suit to Old Reliable Insurance Company and also faxed a copy of the Dropped
Suit to Newcomer Insurance Company, along with a handwritten comment on each fax cover
sheet: “Please handle as a covered loss. We require and expect an immediate response.”

Old Rehable Insurance Company issued an insurance policy, in effect at the time of the
above events, identifying “Caring Transportation, Inc.” as the named insured, in the form and
content of the commercial general liability policy at pp. 442-459 of your textbook (the “Old
Reliable Policy”), with limits of $500,000 each occurrence, and a $500,000 general aggregate
limit (other than products/completed operations). Under the “Form of Business” section in the
Declarations, the box labeled “Organization, including a corporation (but not including a
partnership, joint venture or limited liability company) ” was checked. The Declarations were
duly completed in all other respects.

" A gumey is a bed or cot with wheels that makes it easy to move medical patients from place to place. All vehicles
owned and operated by CTI, including Vehicle No. 1, have sufficient space to transport a patient lying on gurney,
and all such CTI vehicles, including Vehicle No. 1, are outfitted with all of the equipment necessary to use a gurney
to move persons to and from the vehicles.
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EXAM#

HYPOTHETICAL ONE (CON’T)

Newcomer Insurance Company issued an insurance policy, in effect at the time of the
above events, identifying “I.M. Whoopsy” as the named insured, in the form and content of the
personal automobile insurance policy at pp. 644-656 of your textbook (the “Newcomer Policy™),
with a limit of $15,000 (each person) for Part A — Bodily Injury Liability Coverage. Under the
“Description of auto(s) or trailer(s)” section in the Declarations, Whoopsy’s personal automobile
(owned by Whoopsy and used only for personal and not business use) was described. The
Declarations were duly completed in all other respects.

On August 1, 2006, Old Reliable wrote to Wenopay and Whoopsy, and stated:

“With the deepest regret, you are hereby informed that, with respect to the Dropped Suit,
there is no coverage provided to CTI by the Old Reliable Policy, and there is no coverage
provided by the Old Reliable Policy to Whoopsy either. Nice try. Too bad. Have a nice day.”

On August 2, 2006, Newcomer wrote to Wenopay and Whoopsy, and stated:

“You are hereby informed that, with respect to the Dropped Suit, there is no coverage
provided to CTI by the Newcomer Policy, and there is no coverage provided by the Newcomer
Policy to Whoopsy. We all had a big laugh over here when we received your request for benefits.
You both must be drug addicts.© Please think of us in the future for all your insurance needs. ”

You have been retained by CTI and Whoopsy. (You may ignore any potential conflict of
interest associated with advising them jointly, because Whoopsy and CTI have agreed that it is in
their mutual best interest to obtain as much insurance coverage as possible under the policies
identified above.) CTI and Whoopsy have asked you to identify the issues, and to objectively and
thoroughly evaluate and discuss the relevant policy terms, facts and law pertinent to your answer
to each of the following questions:

1. What are Old Reliable’s obligations, if any, pursuant to the terms of the Old
Reliable Policy with respect to the suit against CTI by Ms. Dropped?

2. What are Old Reliable’s obligations, if any, pursuant to the terms of the Old
Reliable Policy with respect to the suit against Whoopsy by Ms. Dropped?

3. What are Newcomers’s obligations, if any, pursuant to the terms of the Newcomer
Policy with respect to the suit against Whoopsy by Ms. Dropped?

4. What are Newcomer’s obligations, if any, pursuant to the terms of the Newcomer
Policy with respect to the suit against CTI by Ms. Dropped?

Note: CTI and Whoopsy will want to know your views about the merit of any anticipated
coverage defenses.

£33

Note: If relevant to your analysis, the term “livery” means . a business offering
conveyances for rent.” (Willis’ Third New Dictionary) The term also means “ .... a stable
keeping horses for hire.” (The latter meaning is still accurate, though the term is no longer in
prevalent use 1n urban communities to connote a stable keeping horses for hire.)

END OF HYPOTHETICAL ONE
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EXAM#

HYPOTHETICAL TWO

On January 1, 1972, Ms. W.O. Home leased an apartment in Berkeley, California (the
“Unit”) from Mr. E.Z. Ouster, owner and lessor of the Unit. Ms. Home continuously resided in
the Unit until January 31, 2006. On February 28, 2006, Ms. Home filed a suit in state court
against Mr. Ouster (the “Home Suit.”) The Home Suit is based on the following allegations.

Ms. Home alleges that the Unit was continuously and solely owned by Mr. Ouster from
1972 until termination of her tenancy. During her long tenancy in the Unit, Ms. Home alleges
that she noticed numerous defects, including water intrusion, mold, rodent and insect infestation,
and raw sewage leaks. Over the years, Ms. Home allegedly complained to Mr. Ouster about
these conditions, and Mr. Ouster promised to make repairs. But, according to Ms. Home, Mr.
Ouster never actually intended to do so. Ms. Home contends that Mr. Quster either refused to
correct the defects, or deliberately postponed making repairs for an unreasonable amount of time.
According to Ms. Home, Mr. Ouster engaged in the foregoing conduct in an effort to force her to
vacate her rent controlled apartment, in order to circumvent the Berkeley Rent Control
Ordinance. According to the Home Suit, Ms. Home finally vacated the premises, believing the
Unit to be unfit for human occupancy, and because Mr. Ouster’s failure to correct the
complained of conditions violated certain agreements between Ms. Home and Mr. Ouster.

The Home Suit alleges the following four causes of action against Quster:
The First Cause of Action for Breach Of Contract

The First Cause Of Action Breach Of Contract alleges that, in committing the acts
complained of above, Ouster breached the express terms of oral contracts between Home and
Ouster, causing the damages and injuries to Home described below.

The Second Cause of Action for Constructive Eviction

The Second Cause of Action for Constructive Eviction alleges that Ouster’s acts and
omissions rendered the Unit, or a substantial portion thereof, unfit for the purpose for which it
was leased, and deprived Home of the beneficial enjoyment or use of the Unit for a substantial
period of time. Home alleges that she vacated the Unit within a reasonable time after Ouster’s
acts and omissions rendered the Unit, or a substantial portion thereof, unfit for the purpose for
which it was leased. As a result, Home was allegedly damaged as described below.

The Third Cause of Action For Violation of Berkeley Rent Control Ordinance

The Third Cause of Action For Violation of Berkeley Rent Control Ordinance alleges
that Quster intended to circumvent the Ordinance by unlawful constructive eviction of Home
from the Unit. As a result, Home was allegedly damaged as described below.

The Fourth Cause Of Action For Intentional Infliction Of Emotional Distress

The Fourth Cause Of Action For Intentional Infliction Of Emotional Distress alleges that
Ouster’s conduct was extreme and outrageous and carried out with the intention to cause or
reckless disregard of causing Home severe emotional distress. Home further alleges that Ouster
knew or should have known Home was particularly susceptible to mental distress and that he
acted unreasonably because of his recognition that his acts were likely to result in such distress.
As aresult, Home was allegedly damaged as described below.
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EXAM#

HYPOTHETICAL TWO (CON’T)

The Home Suit alleges that, as a direct, actual, and proximate result of Quster’s conduct
as alleged above, Home suffered injuries and incurred actual damages, including but not limited
to: overpayment of rent, legal fees, loss of rent controlled housing, expenses for relocation, and
severe emotional distress. In addition, Home alleges that Ouster’s conduct was fraudulent,
oppressive, and malicious as defined in Civil Code section 3294, and that Home should recover,
in addition to actual damages, damages to make an example of and to punish Ouster.

Old Reliable Insurance Company issued an insurance policy, in effect from January 1,
1972 until January 1, 1973, identifying “E.Z. Ouster” as the named insured, in the form and
content of the commercial general liability policy at pp. 442-459 of your textbook (the “Old
Reliable Policy”), with limits of $50,000 each occurrence, $50,000 for personal and advertising
injury and a $500,000 general aggregate limit (other than products/completed operations). Under
the “Form of Business” section in the Declarations, the box labeled “Individual” was checked,
the “Business Description” of QOuster was properly entered as “Lessor,” and the address of the
Unit was properly described. The Declarations were duly completed in all other respects. The
Old Reliable policy was thereafter renewed by Old Reliable, for consecutive one-year policy
periods, until January 1, 2006.

Newcomer Insurance Company issued an insurance policy, in effect from January 1,
2006 until January 1, 2007, identifying “E.Z. Ouster” as the named insured, in the form and
content of the commercial general liability policy at pp. 442-459 of your textbook (the
“Newcomer Policy”), with limits of $50,000 each occumrence, $50,000 for personal and
advertising injury and a $500,000 general aggregate limit (other than products/completed
operations). Under the “Form of Business” section in the Declarations, the box labeled
“Individual” was checked, the “Business Description” of Ouster was properly entered as
“Lessor,” and the address of the Unit was properly described. The Declarations were duly
completed in all other respects.

You have been retained by Ouster. Ouster has asked you to describe the full scope of
msurance benefits, if any, which might be owed to him by either or both of these insurers with
respect to any loss Ouster might suffer as a result of the Home Suit.

Be sure to discuss the relevant policy terms, facts and law pertinent to your answer,
identify and explain the reason(s) that any further information may be needed to complete your
analysis, and be sure to advise Ouster about any reservations of rights or defenses to coverage
which either or both of these insurers might assert. (Ouster will want to know your view about
the merit of any anticipated reservations or coverage defenses.)

Note: There is no need to discuss whether limited coverage may be available for Ms.
Home’s medical expenses, if any, pursnant to Section I, Coverage C of the policies.

END OF HYPOTHETICAL TWO
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EXAM#

HYPOTHETICAL THREE

John Smith and Taco King Food Company (“Taco”) are the named defendants in a
pending civil action brought by Ms. Soveri Injured (the “Suit”). In the Suit, Ms. Injured prays for

general, special and exemplary (punitive) damages, as more particularly described below. The
Suit is presently set for trial commencing December 26, 2006.

The Suit by Ms. Injured is based on the following alleged facts. Ms. Injured and Mr.
Smith were once married, but were divorced on March 2, 2005. Their divorce was bitterly
contested. On April 1, 2005, Ms. Injured visited a San Francisco location of Taco’s fast service
taco restaurants. Unknown to Ms. Injured, her former spouse, Mr. Smith, was working there at
that time and place, as a full-time employee of Taco. Mr. Smith’s duties included sweeping and
moping the floor of the restaurant. According to the allegations of the Suit, while Ms. Injured
was walking thru a narrow hallway to the restroom of the Taco restaurant, Mr. Smith
intentionally tripped her with a broom handle. Ms. Injured fell forward and fractured her jaw,
which has since required two surgeries. Ms. Injured further alleges that Mr. Smith had a criminal
record prior to becoming employed by Taco, which included convictions for criminal battery.
Ms. Injured claims that Taco hired Mr. Smith with knowledge of these convictions and, thus, had
actual knowledge of Mr. Smith’s unfitness for any position which brought him into contact with
any of its customers.

Should she prevail at trial, Ms. Injured estimates her general and special damages will
appreciably exceed $600,000. Moreover, Ms. Injured prays for punitive damages against both
Mr. Smith (for battery) and Taco (for hiring Mr. Smith with knowledge of his unfitness.)

Mr. Smith and Taco have denied the material allegations of the Suit. Mr. Smith states that
he nadvertently left his broom unattended, and that no fault on his part caused the broom to fall
into Ms. Injured’s path as she walked to the restroom. Taco denies any negligence on its part,
and further alleges that it had no means to determine that Mr. Smith had been convicted of any
crime before hiring him.

Old Reliable Insurance Company (“Old Reliable”) issued an insurance policy, in effect at
the time of the above events (the “Policy”). The Policy is identical in form and content of the
commercial general liability policy at pp. 442-459 of your textbook. The Policy identifies “Taco
King Food Company” as the named insured, with limits of $500,000 each occurrence, and a
$500,000 general aggregate limit (other than products/completed operations). Under the “Form
of Business” section in the Declarations, the box labeled “Organization, including a corporation
(but not including a partnership, joint venture or limited liability company) > is checked. The
Declarations were duly completed in all other respects.

Old Reliable has agreed to provide to both Mr. Smith and Taco a defense to the Suit, and
has not disputed its liability to pay, on behalf of Mr. Smith and Taco, or either of them, any
judgment rendered in favor of Ms. Injured, subject to a reservation of Old Reliable’s rights. This
reservation, delivered by Old Reliable to Taco and to Mr. Smith in writing and prior to providing
a defense to the Suit, advised both Mr. Smith and Taco that Old Reliable would defend and
indemnify them subject to and only to the extent required by the provisions, terms, exclusions,
conditions and limitations of the Policy and California law. Without any limitation on the
generality of its reservation of rights, Old Reliable identified in its reservation of rights letter,
and urged both Mr. Smith and Taco to take note of Section I, Coverage A, Para. a of the Policy.



