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that "one purpose of examining the specification is to determine if the patentee has
limited the scope of the claims." Here, we know that the 502 specification clearly states
that the 502 patent was intended to solve the problems with prior art pet beds. This
supports a limiting construction This will help P to show a reasonable likelihood of
success on the merits because through this interpretation, the 44 patent which D seeks

to use as prior art to show invaldity of the 502 will be eliminated as viable evidence.

B. Outer Covering

P wants to argue that the outer covering is formed of separate parts so
that claim 1 can read on the structure of the Kot which has 2 sepuarate compartments
for holding the bolster and the cushion.

D wants to argue that the article is a single article because then it will not
read on the 2 separate compartments which are later stitched together.

Both parties have various types of evidence available to them to prove
their contentions. However, per Phillips, the construing judge is bound to interpret the
evidence in the following order: 1) words of claims themselves, 2) remainder of the
specification, 3) prosecution history, 4) extrinsic evidence (relevant scientific principals,
expert testimony, dictionar definitions, and the current state of the art).

So the court will read claim 1 first. Claim 1 is fairly concise. The first word
before outer covering is "an" which usually precedes a single object. Then the claim
refers to a cusion disposed "within the outer covering" and also a bolster within the
“interior of the outer covering." Between the first mention of the outer covering and the

final mention of it, there is no deviation from the antecedent of "an" which referred to a
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singular covering Therefore, a simple reading of claim 1 favors D's construction
Moreover, the 502 specification mentions the outer covreing as a single open
compartment containing both the bottom cushion and the bolster. This also favors D's
construction Finally, P's expert will testify that cover "could" be formed of more than
one piece and that it would not be practical to form of 502 out of single piece of cloth,
but this first doesn't not sound dispositive enough to rebut an obvious construction, and,
in the hierarchy of evidence to be considered it has the least credibility. Therefore, D
will prevail on the construction of Outer Covering This is most benaficial to D with
regards to the preliminary injunction factors because it significantly diminishes the
likelihood of P being able to show a likelihood of success on the merits, especially in

regard to equivalency.

C. Bolster

P wants its construction because it refers to what it disclosed in the
specification.

D wants its construction of bolster because it allows it to reference the 44'
patent which would show that its invention merely practices existing prior art and not the
502 patent.

According to Canon 8, a patentee can be his own lexicographer.
Therefore, since the 502 specification stated P's construction at the time the patent was
submitted, in the hierarchy of evidence analysis, P's construction should prevail over
D's. This will bode well for P regarding the preliminary injunction because it suggests

that its bolster will read on the Kot's bolster.
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2. Section 112 para. 6 Equivalence

For 12 para. 6 equivalency to lie, the accused device must have an equivalent
structure that perfomrs an equivalent function. If the structure is not identified in the
claim, one can look to the structure, material or acts described in the specification.
Those equivalents are covered In the 502, the structure disclosed in the specifications
is a plurality of fasteners or straps, preferably Velcro." Assuming that the issue is
whether the Kot's stitching is equivalent to fasteners or straps, it is likely that there is no
equivalency and P will lose this argument. The reason is that fasteners or straps tend
to be more malleable than stitching Stitching keeps objects together permanently
where as fasteners or straps allow for disassembly. Itis also questionable whether
stitching is a noun dentoting structure D can likely show this and show that there is no
equivalency Assuming that it does, it weakens the ability for P to prevail on preliminary
injunction even more because it has less than a likelihood of success on the merits of

its case.

3. Preliminary Injunction Standard

To prevail on a preliminary injunction, P will have to show: 1) a reasonable
likelihood of success on the merits, 2) irreparable harm (which can be assumed where
there is a clear showing of likelihood of success), 3) that the blance of hardships tips in
P's favor insofar as P would suffer greater harm if the injunction is denied, than P would
if the injunction is granted, and 4) that public policy favors enforcing a legitimate patent

holder's exclusive rights to enforce its patent.
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D will succeed on its opposition to the summary judgment motion. P cannot
show a reasonable likelihood of success where it will fail on at least 2 of the 4 issues
described above. Moreover, D is correct in arguing that P cannot show irreparable
harm because it has a virtual monopoly on the high end market of pet beds whereas
D's product is a much cheaper, low-end type of pet bed. Also, a failure to claim
equivalency on the fasteners and outer covering which are integral to the Pet Bed
suggest that the Kot is a different product and should not cause much harm to P's

market share in the high end pet business.
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