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1)
I. MOTION TO SUPPRESS THE TESTIMONY ABOUT THE 43ERS CAP

In order to exclude this evidence, Dean ('D") would have to have his
constitutional rights violated. Here, because there was no arrest or indictment yet, we
are going to examine whether there was a 4th Amendment violation. The 4th
Amendment protects people against unreasonable search and seizures from the
government. According to Mapp v. Ohio, any evidence that is obtained from a violation
of the 4th Amendment is excluded from trial. The exclusionary rule in Mapp was
established as a judicial remedy to deter police misconduct.

Here, Copp's action of looking through the rear window of car does not constitute

a seizure ( significant interference with someone’s possessory interest). So, the next

question is whether Copp's looking through the rear window of the car constituted a
search. A search is defined when a government official interferes with someone's
-juétiﬁable expectation of privacy.(Katz) Accordingly, the central inquiry is whether D had
a justifiable expectation of privacy in the back seat of his car. First, if this is not D's car
( it could have been the other manﬁatén-aing next to -il} then according to Rakas, D may
not have a justifiable expectation in the back seat of his car and the inquiry would end
there. Since Rakas provided that passengers to a car that is illegally searched don't
have standing to challenge the search. However, assuming that this is D's car or that he:
has a justifiable expectation of privacy in it because he was the driver for the night, D
still doesn't have a justifiable expectation of privacy because he assumed the risk of

public exposure when he placed the hat on the rear seat of a car which could be seen

by the public. Anyone walking by his car which was parked in a restaurant parking lot
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could see the hat that was sitting on the backseat. Therefore, D assumed the risk that
this item would be seen by the public and thus he has no justifiable expectation of
privacy in that area of his car.

In conclusion, there was no search in this case because D did not have a
justifiable expectation of privacy in the back seat of his car which is clearly within view
of anyone walking by the car, including the cop. The Supreme Court has ruled that it
was not a search for an officer to fly a private plane over a person's backyard who they
suspected was growing marijuana in the back yard. If that situation wasn't a search,
than the court will definitely not find a search here where 1) Copp was in a lawful place
( restaurant/public parking lot) and 2) D had no justifiable expectation of the area that is
within plain view of the window to his car. Thus, the motion to suppress the testimony
about the 48ers Cap will be denied.

Il. MOTION TO SUPPRESS DEAN'S NOD IN RESPONSE TO COPP'S QUESTION

If the previous action of Copp did constitute an illegal search, Dean's nod to
Copp's question would have been a fruit of that illegal search according to Wong Sun
and the elements in Brown. Dean's nod is a foreseeable action resulting from that
search, it is not too attenuated in time and there was no intervening circumstance that
occurred which would purge the taint of the initial illegal search. However, we will
analyze this piece of evidence assuming all prior acts were valid.

Was this Nod a fruit of an illegal seizure?

According to Terry, a brief detention is considered a "seizure" and thus if it is
unreasonable it violates the 4th Amendment. A detention occurs when an officer
initiates a contact with a civilian that is outside the s-cope of normal social discourse anc

thus the civilian would not feel free to leave the situation. The Court looks at the
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following factors within the totality of the circumstances to determine whether a seizure
as opposed to a consensual encounter occurred; 1) command/tone of the officer, 2)
any physical touching, and 3) show of authority. Here, although not explicitly stated, it .
seems that Copp was E[1 u_n_ifr::rm since he wasfp_pa!rni that evening. Additionally, Copg
touched D's arm ( physical touching). However, Copp didn't command to speak with
Dean, but used polite terms (normal in social discaurse{l'z Excuse me. Were you
driving this car?" Furthermore, Dean kept on walking when Copp initiated the
conversation with him. In the totality Gfﬁ.lr;lstances, this would most likely be a
consensual encounter because the only factor that leads to the conclusion that this
wasn't a consensual encounter was the fact that Copp touched D's arm, but all the
other factors lead to the conclusion that is was not a detention. Thus, if the court
concluded that this wasn't a detention, the motion to suppress would be denied since
there was no unreascnable seizure that would violate the 4th Amendment and thus the
nod wasn't a "fruit”.

Assuming that the court finds Copp's encounter with D to be a detention,
was the detention unreasonable?

A reasnnah;dde_te;;i_or:u, according to Terry, is one where an officer has specific
and articulable facts to reasonably suspect that criminal activity is afoot. Up to the point
of the encounter, Dean Had fa'-ir.ly matched most of the description that the victim of the
robbery gave to Copp. D was white, about 5'10"(close enough to &', victims aren't
suppose to be exact when under the stress of a crime), had black hair ( close enough t
brown), wearing a black Giants baseball jacket, found red 43ers hat in the carand a

dark brown Honda sedan ( close enough to black). The only fact that is extremely

different between Copp's observations and the victim's description is the fact that the
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victim said nothing about a beard ( D did have a beard) and the fact that Copp didn't
see the 7-11 shopping bag. However, Copp had a description from a reliable citizen of a
robher that took place not too far from where he found D and D had a very close
description to the robber. Furthermore, itji?:sipactad of recent crime victims to be
completely exact in descriptions when under the stress of a crime. Additionally,
something as disposable as a plastic shopping bag wouldn't dispel all the other
matching factors that D had with the "robber.” Comparing these facts to Terry, where
the Court found reasonable suspicion based solely on the officer’s observations of
seeing people go back and forth in front of store front, | think Copp had reasonable
suspicion to detain D. Thus, since Copp had reasonable suspicion to detain D, the
detention of D was legal and the subsequent "nod" of D is not the fruit of an illegal
seizure.

It should be mentioned that a Miranda argument could not be used here to
suppress this "nod" because of a lack uf a Miranda warning since that is only required
when the suspect is in custedy and interrogated. According to Berkermer, detention of a |
suspect is not considered "custody" to trigger the requirement of the Miranda warnings.

In conclusion, whether the court finds that Copp's encounter with D was a
consensual one or a reasonable detention, the motion to suppress the testimony about
D's nod should be denied.

Il .MOTION TO SUPPRESS THE HASHISH
Is the Hashish the "fruit" of any prior acts?
If any of Copp's prior acts were found to be illegal, the Hashish would have been

the "fruit" of those illegal acts. The discovery of the hashish was 1) close in time with

the detention and the search ( peer through window), 2) foreseeable and 3) there was
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no intervening circumstance (the nod was in response to the officer's inquiry) that would
cut off the foreseeability. Additionally, there is no evidence that Copp is flagrant and
purposeful as he is trying to solve the crime to a robbery.

Was there a seizure?

If we were to assume that the encounter before the "nod" was not a seizure, was
the encounter after the nod a seizure. It is clear that once the officer grabbed D by the
arm and put his hands on the car, a seizure had taken place because _t’n'ls doesn't ocecur
in normal social discourse. At that point, Copp had taken physical control over D by
grabbing his arm and putting his hands on the car. It's arguable here as to whether this
type of seizure could be considered an "arrest" even though Copp didn't tell D he was
under arrest nor did he put D in handcuffs at this paint. However, it is a point that could
be argued. For right now, we will assume that it was a detention (we'll analyze whether

it was an arrest below) and due to the above analysis we will also assume that it was a

valid detention since Copp had the same suspicion that he had for the pre-nod

detention.

Was the pat down of D considered a search?

According to Terry v. Ohio, the Terry pat is considered a "search” for 4th
Amendment purposes but less of an intrusion than a traditional search due to officer
safety rationale and the restriction that the Terry pat is restricted only patting of the
outerclothing and no manipulation or going into any of the clothing without probable
cause to do so.

|s the Terry pat reasonable?

In order for the Terry pat to be reasonable, the officer must have a reasonable

suspicion that the person being patted down is armed and dangerous and furthermore
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