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1)

Carl v. Cafe, Inc.
Design Defect

Carl will most likely to recover based upon the products liability claim of
design defect, which arises when the manufacturer knowingly designs and
Waproduct with an inherent design; the manufacturer could have
been able to design the product without the defect by implementing a
safer, cost effective substitute. The defect is inherent in the entire product
line. V\ﬁt/h,‘design defects, we're basically looking at the whether the risks of
harm from the defect outweighs the utility of the product to determine
liability. There are two tests to determine liability: the consumer expectation

—

test and the micro risk/utility test.

Under the consumer expectation test, we look at whether the consumer,
Mxpected the product to operate safely and not cause

harm when used as intended or within reasonably foreseeable misuse.

When Carl purchased the espresso maker from Cafe Inc, it is doubtful that
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{Question 1 continued)
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L}expecteﬁ'the product to explode and cause injury. The warning label did
not indicate.any possible risk of physical harm (discussed further below).
' Though he didn't read the manual, it is reasonable to expect not to suffer

I

Wén exploding espresso maker. So, under this test, Cafe, Inc. will

probably be liable to Carl.

Under the risk/utility test, 7 factors are analyzed and applied to the facts:
the utility of the product, the nature of the product, the availability of a
mn, ability for the manufacturer to implement a safer, cost-
effective substitute design, knowledge by the consumer of the risk of harm,
ability for the consumer to mitigate risk of harm through due care, and the

ability by the mftr to spread the cost of the substitute design.

The nature of an espresso make is not one that would include the
propensity to create bodily harm. However, given that the copper tubing
\Mer than all the other similar products, this greatly increased the
probability of harm when the product exploded. There was an available
\_w,tedesign: thicker copper tubing that could withstand exploding and

causing injury. And this thicker copper tubing could have easily have been
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(Question 1 continued)
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L&iedto Cafe's espresso maker and it still would have worked the same,
though it would have made the product $25 more. Cafe will argue that it
would not have been cost effective to use thicker copper tubing b/c it would

_—

have made his product the same price as his competitors. However, it

\Wave cost him much more money; there's a reason why

espresso makers cost so much money... reasons such as this. It doesn't

appear from the facts that Carl knew of the harm that could arise from not

operly cleaning his coffee maker. It is definitely not likely that he knew he

yldsuﬁer physical harm, but maybe it was probable that he knew his

coffee maker could break. Still, he didn't have knowledge of the risk of

l_/hg:;ncwﬁainly because of failure to warn (discussed below). Also, because

Carl didn't know about the risk of harm, there really was no way to mitigate

\/thmafe will argue that he could have easily mitigated the risk had he

properly maintained his coffee maker and used filtered water.
Nevertheless, it seems that Carl merely used it the way most people use
maker. No one ever reads the manual and no one ever cleans
Wker with vinegar. So, it's not unreasonable that Carl failed to

use only filtered water and clean it with vinegar. Also, it appears that Cafe

. \mely spread the cost, $25, of the thicker tubing. They could
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(Question 1 continued)
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have foregone other aesthetic elements of the coffee maker or just passed

Wthe consumer. It's not such an egregious cost that would have
influenced the buyer not to buy. It would have been just as competitive as

the other espresso makers and probably would have been more effective.

\M probably has a moderate social utility. It's not as high as a

car, but it's still pretty high given how much Americanos love their

coffee/espresso.

In the end, it appears that Cafe will still be held liable to Carl. The lack of

\Wknowledge of the risk, the great probability and magnitude of

harm, and the ease of implementing a safer design that is still cost

o

\-/eff/e‘c:tive outweighs the risk.

It is important to note also, that another potential claim available under the

L‘EmeeHa’tTa'rﬁﬂb'f strict products liability is manufacturing defect. A

manufacturing defect arises when the product deviates from the intended

design and is thus manufactured with a defect. It can be proven simply

Lyb—the consumer expectation test. However, this is not a possible
claim for Carl because the facts do not show that the defect in the

Page 4 of 20



(Question 1 conlinued)
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espresso maker was limited to just this one machine. Rather, the defect

was inherently part and parcel of the intended design.
Failure to Warn

Cafe may also be liable to Carl for Failure to warn defect, which arises
when the mftr has constructive or actual knowledge of the risk of harm and

bmf the possible risk of injury associated with the use of the

product. The warning must be easily visible, explicit, and state in big, bold
L/Ie,ttezsrthe’fyﬁe and severity of the harm associated with the risk of harm

and use of the product.

Even if Carl cannot recover under design defect, he has a very strong

chance of recovering here. The facts state that Cafe knew that due to the
\Mer tubing implemenfed in the design there was a great

probability that the machine could rupture and cause serious injury to the

'\/usefﬂ)wever, Cafe failed to put that on the warning label. Instead, the

\Wimply instructed the consumer to read the users manual
efore use. Still that would have been fruitless even if Carl had read the
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{Question 1 continued)
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ycause the manual didn't state the risk of injury associated with

poor maintenance. The warning label on the box, to be effective, should

have said "WARNING! KEEP CLEAN! IF TUBING BECOMES CLOGGED,

SERIOUS RISK OF INJURY COULD ARISE FROM EXPLODING

TUBING!"...or something to that affect. Then, maybe Carl would have

taken better care to ensure the tubing didn't become clogged. Failure to
%es hand in hand with the design defect. Cafe could have used

thicker tubing and bypassed the risk of harm entirely. However, if they

n't they could have at least properly warning the buyer of the risk of

injury from thin copper tubing rupturing.
Negligence
Carl may also recover for negligence, though it seems to be a bit more

difficult under this theory which is why strict products liability arose in the

first place. In order to recover, Carl will have to show that Cafe had a duty

i

to uyers of the product, that they breached that duty by failing to meet
the requisite standard of care, and that the breach caused the injury. A

~ helpful 0 determine liability is the Learned Hand Model which states
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that liability arises when the burden is less than the probability of harm
times the magnitude of harm. Here, it's a given that Cafe is designing its

L_p}dw:t/with the consumers in mind, so he will naturally have a duty to
them. The br ach occurs because he knew of the great probability of harm

\/mie if the tubes break which they probably would if clogged.

Wde of harm is great as well as burns are serious injuries. Carl

was in the hospital for three months! So, the burden of using the $25 more

cker tubing was less than the probability and magnitude of harm.

Causation is pretty simple to show as well. But for the thinner copper
’\_,tubing'ﬁg used (which Cafe knew could easily rupture), Carl would not

have been burned by the rupturing tubing. Also, the thinner tubing put in

\/place—was/reasonably foreseeable to rupture and cause injury. Cafe will
argue that the ghain of causation breaks because Carl's negligence in

\/mmingth::nachine supersedes Cafe's negligence in designing it.
However, it was reasonably foreseeable that consumers, such as Carl, just
aren't geingto want to put that much effort into cleaning and maintaining
their coffee maker. Surely, they don't expect to get burned by failing to

stren clean the machine. Cafe should have recognized that and
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(Question 1 continued)
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therefore, Carl's negligence does not cut off liability.
Implied Warranty of Merchantability

Carl may also recover from Cafe for breaching its implied warranty of

merchantability. IWM arises merely from the fact that the consumer

expects the product to be safe from harm and defect because the mftr has
redly warranted its product when it put it on the shelf for sale. The

consumer expects the product to be merchantable. This can be easily
yarl did not expect to be injured when he purchased this
machine. He assumed that because it was on the shelf, it was safe for use.

~ Cafeb ed that \)varranty when it exploded due to an inherent design

defect.

So, it looks promising for Carl. He has a myriad of avenues of recovery.
Unfortunately, for the struggling young business of Cafe's, he's going to be
liable and this may put him under. Though he may want to argue as a

\de‘&ﬁthat Carl used the machine in an unforeseeable manner, or that

yed“the risk by failing to read the manual. However, no properly
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{Question 1 continued)
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cle e machine regularly is very foreseeable; it is fair to assert that

most reasonable persons don't properly clean their espresso makers on a
\‘Wd, even if Carl did read the manual, he couldn't have
assumed the risk b/c the manual did not warn of the potential risks to his

person.

The other warranty claim is breach of express warranty, where a mftr or

retailer makes an express representation to a buyer, upon which the buyer

relies on and is later injured by the product. This is not a valid claim here
(/WMéén't appear from the facts that an express representation was

ever made to Carl either by Cafe of printed on the box.

Petunia v. Cafe

Defamation

Carl will probably be liable also to P for defamation. P must plead the

actual defamatory words, that they were published to a third person, and
/—M

mre of and concerning the plaintiff. In some cases, she would

Page 9 of 20



(Question 1 continued)
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have to prove special damages as well. If the plaintiff is a public figure or
official or is a private person and the matter is a public concern, AND the
B /defendﬁt/is media, then the plaintiff must prove that the statements were
false. Here, it appears that P is a private person, but the matter could
\/gtobaﬁlf be argued as public concern. It could be a public concern about
\ysee/sso maker and manufacturer; it could also be that infidelity is a
public concern as well or her litigousness. \% 30\' C q
D Losu\@
The actual statements used by Cafe here were that "she was a money
\_grubber™, is a liar, and was in a "special relationship with her husband's
W‘ These are all statements that could very well harm her

\W encourage people she knows to not want to work with her or

be associated with her. The special relationship comment could be inferred

W she is unchaste and is unfaithful to her husband. Also, that

she is a money grubber, trying to recover millions from the jury, can be

What she is litigious and uses the judicial system

irresponsibly.

Th ere clearly of and concerning the plaintiff because he used her
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(Question 1 conlinued)
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name and he went on the same radio shows as she did in response to her
omments about his espresso maker. Also, the statements were published
to a third person as he said these things on the air of a radio show and

posted them on his internet blog. It is highly probable that a third person

heard or read these comments.

It appears that P can sufficiently meet all the requirements for a defamation
action. Now, we must determine damages. The statement posted on the

‘L/mgmas'libel because it was written defamation and it imputed that she
was unchaste and unfaithful. As such libel carries presumed damages, so

Wave to prove any particular damages in order to recover, though
if she can, it will only help her chances of winning more money. The
statement made on the radio is probably slander as it was spoken
defamation. The argument could be made by P that it too was libel based

\wmodan approach that statements made on the radio or tv have a

much broader audience, are permanent b/c they are recorded, etc.

However, we have no facts to show that the radio broadcast was made to a

Wﬁéant number of people or that this particular broadcast was

recorded. Without more, it will probably stand as slander. As such, P will

Page 11 of 20



(Question 1 continued)

ID: TortsII_LS2_ Murr_SP09 Murr

have to prove special damages, such as lost income, lost jobs, etc. as a
L/mo?éafe's statement. |n regards to the libel from Cafe and the
presumed damages she will recover, in order to actually recover those
presumed ges and because this matter could be a public concern, P
will have to prove actual malice; she will have to show that Cafe knew the
statements to be false or acted in reckless disregard as to the validity of

the statements.

This will be difficult to prove, if not impossible, b/c Cafe hired a private

unvesﬁgﬁ; {o investigate P and he saw P hugging the male nurse. This
could easily give Cafe an honest belief that she was having an affair with

him. He probably understood that to be the truth and so, P will have a very

We proving actual malice. But, she can go after actual damages

— N

,W:e e*'ﬁegligence. In the end, it looks like if she wants to recover

anything on a defamation claim, she will have to prove actual and/or

special damages.

As a defense, Cafe can argue that the statements were substantially true.

g

W defense, but it most certainly can be refuted by P and
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proven false that she was having an affair or that she was seeking million

dollar verdicts.
False Light

She can also try and recover under false light, which is like defamation,
\/excepﬁhat the publication must have been to a significant number of
L)yple and will have to show actual malice on the part of Cafe. She can
probably prove that both statements were made to a significant number of
\/mas the radio broadcast went out to the city and the blog was on the
Unteme‘t,/vi/hich is how most people get their news nowadays. However, she
will again have a very hard time proving actual malice. Cafe hired a private
L’mv@sti/gator and researched the public records for all the lawsuits she has
brought, going to show that she's greedy and trying to win another lawsuit.
Because he did investigations, it will probably be enough to show that he
\/did—nﬁf?r;w his statements to be false, nor did he act with reckless

disregard. He may have been negligent, but that is not enough to show

\/act@nalice. P will probably lose this claim.
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Intrusion Upon Seclusion

P may have a strong claim against Cafe on intrusion upon seclusion, a
privacy tort, which is the intrusion upon a private matter, conversation, or
place which would be highly offensive to a reasonable person. We look at

the means of intrusion, the identity of the intruder, and whether the plaintiff

-~

\___had-areasonable expectation of privacy

Her claim may be strong because Cafe hired a Pl to spy on P and find out

private things about her. This could be a intrusion on a private matter or

—

conversation and it is fair to assert that it would be highly offensive to
\./anyoﬁlere, the intruder was a Pl, someone that P did not know, nor did

she know he was spying on her. The means of intrusion are unknown

because the facts are lacking here. However, it is assumed that he was

being secretive and that she didn't know the Pl was spying on her. Also,

\)&WP was probably in public when she hugged the male nurse,
she probably, rightfully so, h‘ada/’fé;m expectation of privacy in that
\

D

she didn't expect a Pl to be snoopina \a\rpund spying on her and gathering

e

L’iT‘l’m;on her. In the end, it lo like Cafe is going to have his hands
o~

L
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