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1)

Products Liability Carl v. De Cafe (C v. D)

1. Express Warranty -
Express warranty is when a manufacturer specifies a certain fact about
¢ their product (material fact) and the consumer reasonably relies upon the
fact to make their purchase. The fact is not true and because of the fact
not being true harm results.
I»-Al,ere, there is nothing to indicate that Carl relied upon any mis-statement
L

by De Cafe in the purchase of the expresso machine.

Thus, there is likely no violation of express warranty.

2. Implied Warranty -

An img!igd warranty is that a product will perform as safely as an ordinary
product of the sort would perform.

Here, Carl can argue that one would not expect an ordinary expresso
maI{éf to explode. On the other hand D will argue that one could

reasonably expect an espresso maker to have problems if it in not property
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(Question 1 continued)
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maintained. | believe that Carl will prevail on this, as one might expect
problems if they don't maintain their machine properly, but an ordinary
espresso machine would not explode under these circumstances,
especially given that D is marketing his espresso to try to bring it a large
number o;;:onsumers, and thus is not expecting it to be brought by only
those who are aware of maintainance needs.

Thus, D will likely be liable for violation of implied warranty.

3. Implied Warranty for Specific Purpose-
Implied warranty for specific purpose occurs when a seller knows that a

consumer is relying upon their statement to buy a product for a particular

4. Manufacturing Warranty -

Manufacturing warranty occurs when the design of an individual product
[/deviatei from the others in a manner that causes harm to a plaintiff. There

érgothing to indicate that this particu,lar)espresso machine was

manufactm]r\jd differently than any of the other's D produces. Thus, likely
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(Question 1 continued)
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there is no manufacturing defect.

5. Design Defect
Design defect occurs when a product in manufactured in a manner that
L/Ca/us/és injury to the plaintiff. Many jurisdictions also require that a use of
/the’product is a foreseeable misuse.
There are three methods by which a court will determine whether design
L/dﬁct has occurred: Risk-utility; consumer expectations or a hybrid of the
two.
A. Risk-Utility
In a risk-utility analysis the court will analyse the product's A. Usefulness to
K}iety/B. the potential Risk and Extent of Injury C. the ability to
manufacture an alternative safer design D. the manufacturer's knowledge
of alternative E. the extent to which alternative would inhibit functioning of
product F. the user's awareness of the potential danger G. the user's
ability to avoid this risk H. and the manufacturer's ability to spread risk

through liability insurance and/or raising costs.

Lya presso maker, while not a necessity to society, is definitely a

product that is enjoyed by many people. De Cafe's mission is to bring the
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(Question 1 continued)
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joys of espresso high-quality coffee drinks to the American consumer, a
L_yblecause that shows value to society, but not so valuable that it would
seem reasonable to violate safety precautions to do so. The risk of the

L/maﬂﬁexploding seems to be significant and the extent of injury severe,

\_asevy,by the manufacturer's decision to put a warning liable on the

product due to this fear. The ability to put in thicker pipes is very much

mand while it will increase costs so it is equal to the lowest cost

-

\'eVé'r/o/ffered for such a machine, this will not make the machine less useful,

\pdtbere is no evidence that this would even have a big detriment on De
Cafe's sales. The user has no awareness based upon the warning or

_nanual the potential danger from not cleaning the machine, but merely is
recommended to clean it and used distilled water or the machine's
performance could be effected. While the consumer can avoid the risks by

\./sdﬁéient upkeep, they do not know that they need to do so. Finally, De
Cafe would be better to mitigaté its risks by putting in more copper tubing,

\/

rather than increasing the price or having an insurance company cover
liability.
Thys; :t'here is only a small burden for D to put in proper tubing or even

make the consumer aware of the problem, and no great loss if he does so,
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| _thus"a court will likely find a design defect based upon risk utility.
B. Consumer Expectations
Consumer expectations is based upon a product acting as safe a
reasonable consumer would expect.
Here, similar to the implied warranty analysis, a consumer would
reasonably expect an espresso machine to not explode on him, even if he
* didn't care for it as had been instructed, especially when it was only
recommended that he care for it as stated.

Th would recover for design defect in a consumer expectations

1

jurisdiction.
C. Hybrid
Hybrid;jurisdictions (such as California) first look at consumer expectations

it can be determined simply, without need for expert withess and then

R

look at risk-utility.

Here, likely an expert witness would be needed to analyse the normal

'

safeness of expresso machines, and a risk-utility analysis would be used.
Either way, D would be liable in a hybrid jurisdiction.

Foreseeable mis-use

A

me juristictions require the plaintiff to show that their use or misuse was
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(Question 1 conlinued)
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foreseeable and others put the burden on the defendant to show that it was
L,noktcﬂ-n/érs simply require that the design defect be the cause of the harm
to the plaintiff).
If this was a jurisdiction that required foreseeable misuse, either as a
~ defense orelement of a prima fasia case, D may try to argue that C's use
was not foreseeable, that the expresso machine is a big economic
investment and that a consumer would be expected to use the machine in
a can:eful manner according to the instructions. This argument is not likely
to hold up, as D is trying to distribute his product broadly, doesn't explain
why it is necessary to keep it clean, and only recommends certain steps to
L’mthe machine's performance. It is definitely foreseeable that C
woulqlgsefthe product as he did, perhaps even if the warning was more
L/cTcéar.
Causation (required in some juristictions)

FheUse (or misuse) caused C's harm, which was physical injury.

L/'[hué"é can recover under design defect.

Warnings Defect
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A manufacturer must provide warning for safety concerns that he knows or

should have known. The warning must be visible, explain the potential

M to avoid the danger, in a way that is understandable to a

Wwamings defect exists when harm occurs to a plaintiff due to

a lack of such warning.

\_Here-DKnew of the potential harm of the product. The warning is
adequately \{isible, but it does not warn at all about the potential danger;
and thus, even though the manual explains steps that are "recommended"”

yoffo)"affect the machine's performance" they are clearly not
understandable as safety precautions to a lay person.

| _Thus'D will be liable for a warnings defect

Negligence

A mangfacturer has a duty to foreseeable plaintiffs (anyone who
L%t;qnters his product) to make the product reasonably safe. If the

manufacturer breaches that duty and that breach causes harm to someone

effected by the product then negligence has occurred.

L_’w,,l}had a duty to produce a reasonably safe expresso machine. He

L’brea}d‘this duty by providing a machine that he knew was potentially
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(Question 1 conlinued)
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dangerous if not property maintained- there was a high risk of injury, the
[/inm&ld be severe and his burden of providing thicker copper tubing, or

at the very least warning of the danger was minimal. The breach was a
M’t of C's injuries. D may argue that C's lack of proper care was
WHing'superceding cause for the machine's explosion. However, for
\ysonjiscussed above a court will definitely describe C's actions as

foreseeable rand not superceding. Finally, C's injuries resulted.

L—?I'ﬂﬁwill also be liable for negligence

Jgfense - D will be able to claim a defense together for comparative
negligence and assumption of risk (contributory negligence is not available

L/fnr»products liability unless some sort of affirmative action was taken to this
extent). Here, D will not be successful for assumption of risk, as C was

(___notaware of the severity or risk of injury by not cleaning the pipes or by
operating the machine. D will claim that C was comparatively negligent

%e had a duty to maintain his machine that he breached that duty

and that this contributed to C's harm. However, because the manual only

Wnded" that D cleaned the pipes and used distilled water or it
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"could affect the machine's performance” C did not breach his duty to use
his machine with care. A reasonable person would not be aware of the risk
L/cffmmng this procedure and D is marketing his machines to the
average consumer; thus, unless D was a professional expresso maker and
L/eeﬁmlt;the standard of a professional expresso maker that is
aware of the problems of not maintaining his expresso machine, his
recovery will not be reduced by comparative negligence. There is nothing
LwﬁgD was a professional, and therefore, D did not breach the

standard of safety that a reasonable person would use in operating a

machine.

ﬂ{D will not be held comparatively negligent and will be allowed to

recover fully.

Petunia v. De Cafe - Defamation of Character- "Money Grubber"

Defamation of character occurs when defamatory words are published to a
\_/l(dparty, of an concerning the plaintiff and the words cause harm to the

plaintiff.
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Defamatory Words-

Defamatory words are words that would cause a reasonable person to not

/

associate with the plaintiff, that hurt a plaintiff's reputation.

Ly@e Cafe calls Petunia a "Money grubber who was fabricating lies
about him so that she could recover millions from a jury". "Money grubber"
k/imﬂg%at she is greedy, and "fabricate" implies that she is a lier. Both
mplications that would cause a reasonable person to not want to
associate with her.

Provable as true or false-

Lys,passﬂi’le to show whether someone has lied and also to prove whether
L’gmq@mﬁ' is a money grubber. De Cafe has produced evidence of past
Lt)rusfthﬁi-bkelieves shows she is a money grubber. Thus, the words are
L/Qcovab[éfas true of false. D may argue that a "money grubber" is a less
L/certma;\'\, more of a description of character, than a substantive truth;
&giverrh’e is making his statements based upon facts that he has, |
believe a court would find this statement to be one provable as true of false

_~(fike an "ambulance chaser")

Published to a third person-

L/lilzxefvvordﬂere communicated to another person who understood them-
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they were spoken to many people on multiple radio shows
Of an concerning plaintiff- at least one reasonable person understood
the words to be about the plaintiff
yes ds were specifically about Petunia, who had been on radio
shows prior discussing her husband's suit against Cafe. Thus, his words
were clearly understandable by any reasonable person as about Petunia.
yesulted- If slander, a verbal communication, a plaintiff must show
pecuniary ggmages in order to recover. Here, De Cafe's words were
oken on a radio show. Radio communication is considered slander in
California. However, in a jurisdiction that does not have an established
e about whether radio communications are slander (spoken) or libel
(written), a court would look at premeditated nature, scope of broadcast
and permanence.

7

H/en:e,/frg words were spoken to many people on multiple occasions, thus,

L

they were clearly premeditated; they were not permanent in that once

Wre gone, on the other hand many radio stations record their

shows and post them online, adding to their permanence. Thus, | believe it

-

Lyuld’b/é/ reasonable for a court to determine that the words were libel.
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If the court did not determine that the were libel, they would then determine
whether they were slander per se- insinuating criminal activity, a loathsome
disease, unchastidy, or insinuating her business practices. Here, she may
m;honey-grubbing" could insinuate her business; however, if
when he did make the statements he went on to show that they were
premised on her past law suits, he would be able to effectively counter her
L/a umer/mt. Unless her business was related to money transactions, it is

likely a court would not find it to be slander per se.

Thus, if the court did not find his statement to be libel, she would be left to

prove that his statements caused her pecuniary damage.

There is no evidence that his statements have caused her pecuniary
amages, unless she is able to show a reduced settlement in her

yand'é law suit or other personal economic damages.

Thus, P will have difficulty showing slander if a court does not find D's

[_statéments on the radio to be libel.

If they are libel, under common law she could recover actual (including

L/emﬁmstress), presumed damages, and potentially punitive damages
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(if his statements were seen as malicious- common law malice).

Constitutional issues :

The Supreme Court has necessitated higher standards for recovery for
plaintiffs who are public figures/ public officials or issues that are public
concern in order to balance first amendment concerns to not stiffle speach
with the state's interest in protecting its citizens from defamatory words.
limited public figure -

Lﬂnite-c:“public figure is someone who is in the public spotlight based upon
a particular event or issue that is relevant to them. A court will weigh a
plaintiff's actions to put themselve's into a public spotlight and their access

\_/te%hﬁﬁédia to respond to the statements.

_Here-P1s definitely a limited public figure. She put her self into the
spotlight by attending multiple radio talk shows to discus her husband's
injuries and her concerns about D and she presumably has access to the

L/med(orespond to his statements by going back on the shows.

Issue of public concern

L/Am's@é is of public concern when it is a matter of public interest and

\ﬁog.ﬂs is often determined by community norms.
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i/i-lfe’rit/meissue of consumer protection awareness is definitely one of
pul?ljg/concern, as evidenced by the radio talk shows interest in putting
\/both P and D on the air multiple times. P may say that her husband
LMes—and lawsuit are private interests, but she will have trouble making

this argument given that she has worked to make them public.

leus,VP’is a limited public figure and the issue is one of public concern.

{_Therefere; P will have to show with_clear and convincing evidence that D's

Lwentswere false and that he made them with actual malice (he was
aware or had reason to know of their falsity)
Falsity P may be able to show that she is not a money grubber if she does
%d/ things with her money and freely distributes it. It would be more
difficult to-show that she is not fabricating lies about D with clear and
convincing evidence. She would have to show that none of her statements
have been untrue about D and given her later statements, this would be
very difficult.
Thus, P will likely not be able to show that D's statements are false about
\__ her fabricating things about him, though perhaps she will be able to show
that she is not a money grubber.

ActualMalice
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