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Dear Clients:
N

This is a memo regarding potential obstacles to bringing your suit against Osama Bin Ladin
(OBL) for the tragic events of 8/7/98.  will outline the hurdles that exists to obtaining the legal
authority to proceed with your civil tort claim in the US District Court for D.C. Unfortunately they
appear formidable and, with the facts | currently have available, | think they cannot be

overcome and instead will advise you on your best legal alternatives.
Personal Jurisdiction Analysis (PJx)

To proceed with a suit against OBL and any of the other Al Queda members the DC Court
would first have to' find /t/hat it has PJx over the defendants. This is a two-pan/analysis. First, is
there statutory aut’\h?orﬁy for PJx@ere are state statute available for’ the' DC federal court here
to potentially use to E\%x - one applies to tort actions causing injury in DC and the other
applies to property in DC. in the first case, the statute only applies to persons who regularly do
or engage in business inDC and here it appears difficult to apply the facts in a way that would
work. OBL and the other Ds do not do regular business as far as we know in DC, and the only
available asset is a single bank account for $2,000 in assets which has not been touched by
OBL in five years. While you might think that any asset should suffice, the statute requirement
of a "persistent course of conduct" or "substantial revenue" to the defs from DC will make this

difficult to pass legal mustard. A stronger possiblity here would be to argue that OBL's terrorist

activites reach within DC substantially enough to fit the "persistent course of conduct" test.
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Based on OBL's fax to the state department claiming credit for the bombipg, call for fatwa
against americans and submission of videos to Americ;an t\\/\‘st\at’ions, this may be a decent

argument to make. Unfortuately, | think it would eventually fai

full extent consistent with the DPC of the Constitution Your case may be able to proceed here,

if the Const analysis is successful

Besides a state statute the second required PJX question is: does the constitution /aflbw the
court to assert PJX? Here, the analysis must be done in the context of Shaffer v Heitner, which
requires property based PJx to comport with the minimum contacts requirement of International
Shoe and its progency. Shoe required that PJX be asserted over a D who has sufficient
minimum contacts with the forum state such that PJx would not violate traditional notions of fair
play and substantial justice. Here, we would proceed with a quasi in rem lawsuit asserting jx
over the bank account as a way to get jx over OBL himself (quasi in rem 2) This would have to
meet the min contacts test - most importantly, by opening and maintaining this bank account
has the owner of the bank acct purposefully availed himself of the benefits of DCinsuch a way
(oo oo
that he should expect to be sued here. McGee found that one contact, if important enough,
could suffice. Here' while the bank account itself may not pass the test bc it is so small and
unsed, the fax that OBL sent was of such significance that PJX would likely be found on this
e—— 7
basis. While OBL's contacts within DC are not continuous and systematic enough to meet the

general jx test of Helicopteros, the fax and bank account appear sufficent enough for the court

to find PJx over OBL in keeping with Shaffer.

The second question is, could notice of the suit be properly served? Notice must meet the
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specially not allowed by Congress (as in Merrill Dow) it would likely pass the murky Grable
factors analysis (MD and Grable are two ends of a spectrum). The Grable analysis is - is the
fed issue substantive, actually disputed, an area of fed expertise and need for uniform interp
balanced against would it likely open the door to a floodgate of suits and upset the
congressionally approved fed/state balance? Here, the death of americans and threat to kil
more is substantive, likely disputed by the Ds (although we don't know yet), and so unique that
it would not open any floodgates unless a wave of bombings takes place soon. So here, it

appears your case would likly have both diversity and fed g SMJx in the fed DC court.

Last, we must ask if \%ould be proper for this case in the DC fed court? Venue analysis

is strictly }étatutory one, examining whether 1391 can and should apply here. Since this would

not solely be a diversity case, 139;6‘§%Gid‘apply - va\‘nﬁdkvenue C&Jig ’t;vé"fOUnd if: 1)in te

judicial district of any d of all ds reside in the same state (doesn't apply bc all reside abroad) %)/

in a district where signicicant evei)taskt(c/)ok place giving rise to the claim and 3) fallback prowsnon

where any d may be found if no other venue option exists. Here, b2 may be a way to lay proper })
venue to this case in DC based on the post-bombing fax that took place to the state embassy. @ y
Since that fax occured within a few hours and included a "wake-up call" to \o)}{er Americans to

get out of SArabia, | think this would be a strong argument for venue under b2. And if b2 failed,

the only possible way to get venue would be to tax-jx one of the Ds if and when the are in DC /

which, given the price on their heads "dead or alive"” is unlikely.

The last thing | will mention is that it is a risk that the fed court may rule sue sponte if the suit
proceeds that, based on Forum Non Conveniens the court should dismiss because all parties
reside aborad and the events, witnesses, and such are all oversees that DC is not a proper

forum (as in Piper Aircraft). However, think we may be able overcome this challenege given
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the huge US and DC forum state- interest in the outcome of this case given the 200 american
dead and threats of more bombings and the PJX, SMJx, Notice and venue arguments | would
be able to make to the court. Keep hope alive and merry christmas or whatever you celebrate

in your cntry.
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Notice
* Need statutory authority
o For a suit in federal court, we rely on Federal Rule 4

o R. 4 allows us to piggyback on DC’s statute for notice and service by
publication

Conclude your clients’ suit has this statutory authority

\//
* Notice must satisfy the U.S. Constitution’s Due Process requirement
o Infed. court, D.P. Clause from the 5" not the 14" Amendment

o State the Mullane test for satisfying the D.P.C. through notice reasonabE
calculated to reach the defs. (i.e. not defined by notice actually received)

- \\/
o Apply the Mullane test to the facts and propose methods we might use

--We only have a reported location for each def. in the region of East Africa or
Afghanistan. The court will take into account this lack of certainty in defs’

whereabouts, requiring less accuracy of our method than if we had certain and
pinpoint knowledge of each def’s location.

--Each of the defs has helped us identify possible fmethods of publicatioifor
which we can argue to the court that the defs have themselves demonstrated)
their familiarity: For Bin Laden (and possibly by association, the
we might have notice and constructive service published in Arabic in one to
three of the East African papers (so long as the papers are willing to run our
n/oticex,ﬁfr‘a*rgasonable fee). We might also publish a notice in the /nt’]
(Herald Tribyne which might reach urban Afghanistan, not just East African
ities, and with which the defs’ video references demonstrate their reading
familiarity. Ideally, we would get the notice published in the defs’ native
tongues but their references to the English-language Tribune articles in the
video suggest we have a basis for arguing English is no barrier for them.
(Much less helpful but perhaps worth mentioning as an auxiliary method: We
might seek out publicity from the three U.S. network news, hoping they will
find our suit newsworthy--though the fact that the defs knew to send their
video to these networks says very little about whether they have a way to
receive these U.S. news broadcasts.)

>




--Our choice among these methods will be judged by what is reasonable and
economically feasible, not the best possible. (For example, it is irrelevant if
we could hire an adventurous detective to locate the defs for a fee if $1
million.) So, if the Tribune seems less likely to reach the defs than the other
three papers but it turns out to be the only one of the papers that will publish
our notice, then an ad in the Tribune will satisfy a court that the DP Clause
has not been violated.

Conclude we will probably have no trouble finding methods of giving
notice that will satisfy Due Process (even if we do not succeed in
providing actual notice)

I1. Personal jurisdiction (and jurisdjction over property)
Rules summary
*  First, need statutory authority. Three statutes to consider; two for personal jur.,
and (less important) one for property-based jur.:

o use of Federal Rule 4 to piggyback on the DC personal jur. statute for torts

o the federal statute (ATCA) available as a fall-back if the DC statute does
not apply

o use of Federal Rule 4 to piggyback on the DC statute for in rem or quasi in
rem
o
Second, need to avoid violating constitutional due process (i.e. satisfy minimum
contacts test)

Now proceeding step-by-step through each possible route for jurisdiction

1) DC personal jur. statute
o statutory analysis
--no problem w/ satisfying language about an act outside DC but having
tortuous effect within DC (the bombing was outside but had
terror/communication effects within, including direct physical contact of
Fax-ed letter)

R

--difficulty in satisfying language about regularly doing business, etc. All
but one of these categories are clearly about business activity and thus
N/A to this terrorism incident. The only possible usable category here is



“engages in any other persistent course of conduct.” We might try arguing
that Bin Laden’s bank account is a persistent course of conduct but it is
questionable whether a bank account with no activity for 5 years involves
“persistent” conduct and whether merely a passive ownership of an
account is “conduct”. The letter to the State Dept. is clearly conduct w/in
DC but it is obviously not by itself “persistent.” (We probably wouldn’t
be persuasive arguing the other activities surrounding the bombing that
took place elsewhere nonetheless constitute conduct “in” DC just because
they had effects in DC.) If we can convince a judge that the bank account
satisfies this language for Bin Laden, we still would need a statutory basis
for personal jurisdiction over the other defendants. If we lucked out with a
very loose-constructionist judge, maybe we could convince him or her to
read “in the District” metaphorically to cover the overseas activities w/
effects w/in DC, but this is a stretch... Conclusion: This statute probably
does not apply but legitimate arguments are possible. /
1V

o if DC statute applies, then constitutional analysis
(minimum contacts analysis under the 14™ amendment due process clause)

--no problem satisfying “minimum contacts” and “purposeful availment”
w/ DC for each of the defendants: The letter itself is a very significant and
related physical contact w/ DC that would most likely be sufficient on its
own. It is a deliberate reaching out to people in DC and even makes use
of DC tangible resources (the receiving fax). The fact that the bombing
was partly motivated to communicate a message to U.S. policy makers
makes it also count as a significant and related contact even though these
contacts are only communicative rather than physical. Finally, the bank
account is a form of ongoing purposeful availment of DC resources by Bin
Laden (even if it is unrelated to the bombing).
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--The defs (whom, BTW, we can be pretty sure will not make an
appearance in court) would not convince a judge that personal jur. would
violate fair play and substantial justice...(interest of potential DC jurors is
significant; U.S. federal law will be used; defs. could’ve reasonably
foreseen being haled into a DC court ...)

--conclude that, if the DC statute applies (the hard question), then it will
be quite easy to satisfy the 14™ amendment min. contact’s test.



2) ATCA personal jur. provision

¢ This is a fall-back provision. Thus we must apply the DC statute first,
arguing to the judge in the alternative. If the DC tort pers. jur. statute
authorizes personal jur. over each defendant, then we have statutory
authority via the DC statute and thus by the same token do not have
authority under the ATCA. But if the DC statute does not apply {see
analysis in 1) above} for one or more of the defs, then we clearly have
statutory authority from the ATCA

~-but only

o so long as it is consistent w/ the U.S. Constitution (i.e. “to the full
extent consistent with the Due Process Clause”).

--Here in fed. court (When we are not using R. 4 above to ¢ piggyback’
on the state approach), it is the 5" amendment DPC that applies, and it
is probably contacts with the U.S. as a whole that count for purposes of
the minimum contacts analysis. However, as we saw in the 14
amendment DPC analysis above, each of the defs almost certainly has
sufficient contacts w/ DC such that fair play and substantial justice are
not violated. Thus, we don’t need any more contact between the defs
and the U.S. than those w/ DC, but for this 5" amendment analysis, we
can add in the defs’ contacts w/ other parts of the U.S. such as the
mailing of the video to New York.

3) DC statute for property-based jurisdiction
--We don’t need this route for gaining jurisdiction because we will have
personal jur. either through 1) or 2) above for each defendant (probably
through the ATCA for reasons stated above).
--However, quasi in rem jurisdiction might be legally available in regard
to Bin Laden if we seek attachment of his bank account.
--A court might reject q.i.r. jur. here because of the question whether the
bank account is related to the suit (applying Shaffer v. Heitner) \/
~--This third option is really only academic. Practically, we don’t want this
route because you could only recover up to $2,000. -

III. Venue
* Need statutory authority (28 S.C. § 1391)

State the basic rules for cases not founded solely on dive}s/ig[ since thisis a
federal question suit:




