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of the 14th amendment and and felon disenfranchisement. Furthermore, although states have
the power to create election law and voting qualifications, Congress has had the prophylactic
power under ARticle 1 section 4 to regulate them when in violation of other constitutional L F

i y -.I:-" '
provisions such as the 14th amendrr;'ent. . D T

o

Question 2:

Contribution limits:

First it is important to note that we are dealing ?ére with state election and not federal

election, as such there is no FECA preemption. However, Buckley and Shrink held that the /
N S .
Fecfera[l.h;éml:igl.‘ds- may also be applied by state campaign finance laws. -
Buckley upheld regulation on campaign contribution because it was only seen as a
limited intrusion into a donor's 1st amendment right to speak and associate. Contribution
entails anly marginal restriction on free speech because it is merely regulating a reflection of
how much guantitatively a donor supports a given candidate, and not what the donor is actually
"saying” (as in expenditure, and a distinction | still have some disagreemeyf with). As such,
Shrink has subjected contribution limits to a heightened scrutiny nﬂtf?ﬂﬁé:strict scrutiny. This
new standard is that the regulation on contribution must be “closéﬁf;drawn to match an
important state interest." According to Buckley, such an important state interest is met when
the regulation fights corruption or the appearance of corruption (which erodes public confidence
in the political process), Despite contrbution limits being constitutional under Buckley, Shrink

has held that the regulations are not "closely drawn" when it mandates such a low amount as to

render the contribution virtually meaningless (a token contribution).
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Individual contribution:

In our case, your suggested contribution limits are constitutional under Buckley, hm-:;ver
we must ensure that the reduction in contribution limits are not so low as to render them
meaningless and thus unconstitutional. The reduction is 25% to 80% for individual gifts. The
new maximums would range from 15,000 to 55,800 for each individual contribution to an

individual donor. Previously candidates were allowed to receive more than 50,000 per donor. It /
A

1
et

Is therefore important that we make a factual inquiry into for example the numbers of
contrbutors in public, the expenses of running a campaign and getting your voice heard in
public in order to determine whether your suggested reduction is sufficient to allow a candidate ;
/
to run a meaningful campaign. But considering that the previous limit was one of the very ~_U/
highest among 37 states, the new limits you impose would probably survive a challenge.
Therefore, your contribution limits for individual donors probably will survive a 1st amendment

attack.

The PAC contributions:

McConnell showed a concern that politicians and their minions would get around any
contribution limits via the soft money route, that is money not given directly to a candidate, but
perhaps funneled through a PAC. Therefore, the court have held that soft-money is also
subject to regulation in order to meet the same govt. interests of fighting carruption or the
apprearance of corruption (later this govt interest was expanded to fighting "undue influence on
political candidate decision making, or the appearance of such undue influence"). Because of
this precedence your regulation of the PAC contrbution limit would also be constitutional.

However, again you must ensure that the amount is not so low as to render PAC contribution
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meaningless. Your proposed change limts PAC contribution to 350 000 for ALL candidates
regardless how many the PAC would support. We would have to lock at the political landscape
and see for example how many candidates an average PAC would usually support in NY.
Assuming the maximum contribution amounts are not too law, your PAC regulation will also ‘J..f"

survive a 1st amendment attack based on the same rationale set forth in the individual

contribution section,

Millionaire Amendment:
One of the rationale set forth in Buckley to justify regulation of campaign financing has
been to promote political equality. That is, everyone should have an equal access and ability to 0.\, 24

e S
partake in the political process (as a candidate) regardless of their financial situation. — "~ . ¥

Your amendment seeks to equalize the field by allowing poorer candidates running
against a rich candidate (one who can afford to give himself 20 times the contribution limit | L

assume to be rich) to even the playing field. However, this may also be pmhlemahc The

. .-' = F Y, _._.w;, I..H—I | I'r [

= -.*-u‘-} 3 it i j Lol
equality rationaly of Buckley hasl. really nczl been a strcng rationale -::cimpared to the * T‘ghtmig i e | s

Bt

'l .l_., L

/ -\._,.-'

corruption” rationale explaining the gwernment mterest Futhermore, there is a flipside to the
equality argument. The richer candidates may legitimately claim that they are being

dmcnmmated agamst That they are bemg punfshed for their financial fortunes and their ngjht to
s %) " ¥ LET --;"’ ERIn-1 I L

voice thew speech “Juuder“ (i.e. more mﬂney tol spend on campaining) than poorer candidates | |s

_s._hfﬂed. lF‘ﬁat the government is in effect promoting one party's right to speech over another.

Because of this problem, your amendment may face 1st amendment difficulties if not also equal

protection problems, '-'_' e - S A
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Disclosure:

Disclosure requirements to campaign contribution and expenditure has also been held

L .“xf’
constitutional by Buckley and McConnell. We can apply the same standards as in the federal

laws (FECA) in evaluating the validity of disclosure. In the federal cases, the govt. interest laid
e
out to justify disclosure requirements has been to promote voter information, deter corruption,

and help enforce the other campaign finance regulations (such as your cuntributin:;n limits).
Opponent of your requirement will likely add the same 1st amendment argument Iarﬁd outin
Mcintyre, that disclosure of speech exposes the speaker to a risk of persecutinﬁ-tl;at would in
turn chill her right to speech, in effect violating her right to free speech under the 1st. However,
we shall argue that disclosure of finances are quite different. Disclosure in finance laws is -’;E"' i
merely to disclose a source and an amount of the money received. In Mclntyre, the disclosurek
meant that identity of the speaker actually had to attach itself to the content of what is being
spoken. Contribution limits does not equate to pure speech. Identity is only attached to a K
quantifiable amount that in it of itself says little about the view points of the donor. As such
contribution disclosure need not meet the (usually fatal) strict scrutiny inquiry as with pure
speech.

However, | also recognize that sometimes disclosure of contrbution can subject a donor

to persecution. For example when the candidate receving the money is of a minor party or has -

[

an unpopular view. In such case | would suggest you add a "minor party" exemption that allows

a donor to be exempt from the disclosure requirement if they can show evidence of a

reasonable probability that the disclosure could subjéct them to threats, harrassment or reprisal,
thereby chilling their speech in violation of the 1st amendment.
Because the donor's filing is not onerous and include the use of user-friendly online

reporting, this extra requirement also does not serve to chill the speech of less "computer
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sayvy" donors.
Therefore, this disclosure requirement would probably also survive constitutional attack

under the 1st amendment.
Question 3:

First of all it is important to recognize and balance the differing authorities creating the

right to regulate election administration and law. State have plenary rights to regulate on their

Y
on their "time, place, and manner" powers under Article 1 section 4. Of course all these state

own state elections, and haw?)igxhts to create election procedures in the federal context based

rights are subject to Congressional scrutiny. Congress may regulate sta:giﬁléctinn procedure
when these violate another part of the constitution (for example the 14th amendment equal
protection), or they may do so under their Article 1 section 4 pnw;rs when it comes to state
election administration for federal elections. As such Congress technically has the final say on
what is the eventual law, despite the deference to the states in administering their own
elections. Because of partisan misconduct at the state level invariably effects the federal level
(ex. state districting for Congressional seats are made by state legislature), it is key that after a
finding of wrongful conduct, the election administration of a state is either delegated or
reviewed by an independently neutral entity in order to prevent a spread of state partisan
conflicts to the federal level. Assuming Congressional power to create new election laws the
next questions is then what these should contain in order to remove the partisan influence from
election administration.

| first would propose a change that vests more power over the election process in the

hands of the courts, suppasedly_th_e.ney;r_g[ arbiters of the election world. However as we

e e
blatantly saw in Bush v. Gore, not even the US Supreme court was able to stay completely
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