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1)

l. Did the court rule correctly in denying Drip-Drop's motion to dismiss for lack of PJ?

In order to assert personal jurisdiction over a defendant a cout must have both statutory and
constitutional authority. The statutory authority comes from the long-arm statue. Here the
Texas long arm statue is like the California long-arm statue; it allows jurisdiction up to the limits

of the constitution. Thus we need only examine the constitutional authority.

The traditional test for personal jurisdiction was Pennoyer which state that a state may exercise
PJ over a present and consenting defendant but could not over a absent non-consenting
defendant. However, this negitive side was over-ruled in what is now the modern test,
International Shoe. International Shoe held that a state may authorize PJ over an absent non-
consenting defendant if that defendant has such minimum contacts, ties or relations with the
forum state that mantainence of the suit does not offend traditional notions of fair play and
substantial justic. After Burger King this was stated as a two part test. 1) The defendant must
have purposefully affiliated with the forum state by deliberatly engaging in activities there or by
creating contractual obligations with residents of the forum state, or by other contacts by which
it could be said that the defendant should reasonalby forsee being hauled into court there. 2) In

light of certain consideration the exercise of jurisdiction must be fair and reasonable.

An initial inquiry is whether this is a case of specific or general jurisdiciton. If specific there
must be a nexus between the defendant the forum state and the events giving rise to the claim.
In which case far fewer contacts are needed (International Life). However, if this is a case of

general jurisdiction (where there is such a substantial connection between the defendant and
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the forum state that it does not matter where the events giving rise to the claim occured) then

many more contacts with the forum state are needed (Helico).

Here, the harm caused from the allegedly defective piumbing fixture occured in NY, however
the claim was brough in Texas, thus this is a case of general jurisdiction and Drip-Drop must

have continous and systematic contacts with Texas in order for it to assert PJ.

Here, Drip-Drop (D) is corporation, which does business over the internet. It has "very
substantial sales to customers in every State in the United States." The slidding scale
developed in Zippo and used Palvovich for internet sales PJ is determined by a sliding scale on
the one side a business which clearly does business on the internet is subject to PJ where they
do business and on the otherend is only a passive post on the site, in which case more is
needed to establish PJ. Thus, becasue D clearly does business on the internet it is subject to
PJ in the states in which it does business. The substantial sales D does in Texas is enough to

establish continous and systemtic sales in Texas.

Furthermore because of this contacts exercise of PJ would not be unfair or unreasonable.
There is a strong interest for P to litigate in Texas becuase she is injured an dis under going
surgery there, Texas has an interest in resolving disputes amoung its residents and D has
engaged in significant activity in the state thereby availing himself of the the laws and benifets
of the forum state and it would not be too inconvinient nor should it be a surprise that he be

haled into court there.

Because there is both stutory and constituional authority over D, the court ruled correctly in

denying D's motion to dismiss for lack of PJ
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Il. Did the court rule correctly in denying Pearson's motion to remand?

Remand is only appropriate if the case was not properly removed. Removal to the federal
courts is governed by 28 USC 1441 1441 states that any defendant may remove a case from
the state court to the federal court if 1) the federal court would have original jurisdiction over the
claim; 2) all defendants agree and 3) it is removed to the federal court in the same geographical

location.

Do the federal courts have original jurisdiction over the claim? The federal courts are courts of
limited jurisdiction. They will hear cases which involve citizens of different states provided that
the amount in controversy is greater the 75K (1332); they will hear cases which arise under the
constitution, laws and treaties of the US (1331); and they will hear any supplemental claims
which are so related to a claim over which the court has original jurisdiction that they form the

same case or controversy under the constitution.

Here, Paula's (P) claim for the injuries she sustained when a faucet disintegrated in her hand.
While the facts don't indicate her exact claim, she is for negligence; a state law tort claim

Because her claim is state created there must be diversity SMJ

Under 28 USC 1332 there must be complete diveristy meaning that no P may a citizen from the
same state as any D (strawbridge). Citizenship for individuals is determined by domicle or last
place of residence with intent to remain (Mas v. Perry), for corporations it is determined by
place of incorporation and principle place of business. The amount in controversy must be

greater the 75K. The amount claimed by the P controlls if it is made in good faith.

Page 3 of 8



(Question 1 continued)

ID: Civil_ Procedure LS1B Professor Oppenh...

Here, P was born in Housten Texas. She was attending medical school in NY. While she has
never felt at home anywhere and has lived in several states, because she was born in Texas an
like Mas in Mas v. Perry probably is only temporarily in NY for her education, for the purposes
of diversity is citizen of Housten Texas. D is a corporation and thus is a citizen of two states. D
is a citizen of Delaware, where it is incorporated. There are three tests to determine principle
place of business: the brains test--where decisions are made; the brauns test--where the
product is manufactured; and the total activity test--where the majority of either of these occur.
Here its headquareter, it computer operations and its manufactuirn gpalce are all in NY, thus D
is also a citizen of NY for the pruposes of diversity. Because P is a citizen of TX and D is a

citizen of NY and DL there is complete diversity.

P's claim is for 500k. THis amount is well abobe the 75K minimum. Furthemore it seems to be
made in good-faith and in any event D is not contesting becuase D is the one requesting that

the case be removed.

Because the case is between citizens of different states and the amount in controversy is
greatere than 75K, the federal courts have original jurisdiction over the cliam under 28 USC

1331.

RE: P's assertion that because D has substantial sales in Houston it is a resident there is not

consistant with 1332 (C) which defines corporate residency for the pruposes of diversity.

There is only one defendant, so the second requirement of removal (that all D's agree is met).

The case was originally filed in Texas state court and D has requested that it be removed to the
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USDC for the Southern District of Texas, thus it has been removed to the DC in the same

geographical [ocation.

Under 1441 (b) there are some exceptions to a removal over which the DC would have original
jurisdiction based soley on diversty. It may not be removed if filed in the home court of any
defendant. However, because as stated above D is not a citizen of TX and this case was not

filed in TX this exception does not apply.

Because the DC has original jurisdiction over the claim under 1332 and becuase it was moved
to the same geographical location, it may properly be removed and may not be remanded back

to the state court. The court ruled correctly in denying P's motion to to remand

Ill. Did the court rule correctly in denying Pearson's motion to dismiss Drip-Drop's

counter-claim?

There are two types of counter-claims in federal court, FRCP rule 13 (a) compulsary counter-
claims and 13 (b) permissive counter-ciaims. If the counter-claim is related to the original claim
it is a 13 (a) counter-claim and is allowed (and required or else waived) under 1367
supplemental jurisdiction (above) as long as it derives from a common nucleaus of operative
fact (Gibbs). If it is an unrelated claim it is a 13 (b) claim and it must have an independant basis

for jurisdiciton.

Here, well the facts don't expressly indicate which type of claim this is, D's counter-claim is for a
shower curtain which it claims P purchased and never paid for. Because this is unrelated to P's

claim for negligence, it does not derive from the same series of events nor will it will not rely on
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the same witnessess, it is a permissive counter-claim and must have an independent basis for
SMJ. Because it is likley a breach of contract claim, it is state created so it cannot rely on 1331.
1332 doesn't provide a basis for SMJ either because the amount in controversy must be greater

than 75k and the claim is only for $24.99.

There is no basis for SMJ over D's counter-claim against P under 1331, 1332 or 1367 thus the

court errored in denying Paula's motion to dismiss the counter-claim for lack of SMJ.
V. Did the court rule correctly in denying Drip-Drop's motion to transfer venue?

The rules regarding venue are statutory. To know whether to apply 28 USC 1404 or 1406 we
must know whether the case is coming from a proper venue. Because, as disribed above, the
case was properly removed from the sate court to the district court in the same geographical
location, venue is proper under 1441. Therefore, we must apply 1441 1441 states that a case
may be transfered to any district court in which it could have been brought by the plaintiff if it is

in the interest of justice and convience to do so.

Could this case have been brought in the Southern Distirct of NY? The federal rules regarding
where a case may be properly brought are governed by 28 USC 1391, in a diversity case such
as here, 1391 (a) apples. 1391 (a) states that a case may be brought 1) in any district in which
any defendant resides if they all reside in the same district; 2) in any district where a substantial
portion of the events giving rise occur; or 3) if no proper venue under 1 or 2 then in any district

where the defendant is subject to PJ.

There is only one defendant so P could have brought the case in the DC in which D is a
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resident. 1391 (c) tells us that a corporation is a resident of any state in which it is subject to
personal jurisdiction. Because D has headquarters, computer operations, manufacturing as
well as substantial sales in NY it would be subject to personal jurisdiction there and is therefore
a resident of NY for the purposes of venue there. Therefore P could have brought this case

under 1391 (a) (1) in the Sothern District of New York.

Beccause P could have brought this case in the Southern district of New York the court must
determine whether it is in the interest of justice and convience to do so. Because 1404 is a
codification of the federal common law doctrine of forum non-convience courts usually consider
the same private and public intersts described there. The private interests are the cost of
compelling witnessess to attend, the possibility of viewing the premises, the availablility of
evidence, ect. However because P is injured to would greatly inconvince here to have to try
the case in New York, it is unclear whether she is still hospitalized but if she is this might
provide an inconvience much too great. However, as in a case we read when there is a forum
selection clause this court should take this into account when decided whether to transfer.
Because P expressly aggreed to litigate in NY when she purchased the product any
inconvience must be offset by her agreement. Because the harm occured in New York and all
of D's operations occur in NY all of these interest seem to suggest that it would be more
convient and more just to transfe to NY. The public intersts are; administrative costs, the
burden of jurty duty and the choice of law propblems. Becuse the harm occured in New York it
is not unfair to burden the New York community to jury duty there, nore would it be any more
administratively difficult to hear the case there. It would however be unfair to put the burden of
jury duty on the Texas community when its the NY community most effected by the behavior of

D and NY which has the greatest interest in hearing the dispute.
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Even though it might inconvience P to move to NY because of the great inconvience to
everyone else if forced to hear in TX, the court ruled errored in denying the mostion to dismiss.
The court held that it must comply when the Texas statue, however, under Hannah this is not
the case. Because D did not bring an action to enforce the forum selection clause (contract
law--state substantive law) but rather a motion to transfer venue, under Hannah, the court
should apply federal law because it is arguble procedural (governing the way we behave
ourselves inside the court room rather than outside the court-room) and thus granted by the

Rules Enabling Act.

V. Summary

The court ruled correctly in denying the motion to dismiss for lack of PJ
The court ruled correctly in denying the motion to remand
The court ruled correctly in denying the mtion to dismiss the counter-claim

The court errored in denying the motion to transfer venue.
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