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Which Will Controls?---

However, there may be problems with T's testamentary capacity, the undue influence affecting

the drafting and 0 should not have witnessed the execution as she is an interested party

T estamentarv Cacacity

understand the nature of your property and the nature of the gift you are giving. the facts

indicate that T has a heart condition, tires easily, has mobility issues and has a hard time caring

for herself, but none of these things indicate that T does not know what she owns. Nor do they

indicate that T cannot understand who she is giving what property to. In CA, there is a very low

standard to meet testamentary capacity and it seems that T meets it here.

Undue Influence in Procurina the Drafting

Undue influence may be found where a party has a confidential relationship with the testator

and that party uses the relationship to control the free will of the testator. Here, Doris (D) is T's

daughter, but it doesnt seem that 0 used this relationship to control T because T told 0 that she

appreciated her work and that T would leave the Palo Alto home to D. Also, T is the one who

instructed 0 to contact an attorney to draft the will. The 2002 does exactly what T said she

would, so undue influence does not seem likely here. However, the opponents of the will

should argue that nevertheless the will was drafted based on D's words of T's intent. The court

will still probably find that there was undue influence.

Interested Witness

Page 1 of 6



(Question 1 continued)

ID Pagano

In CA, the proper execution of a will requires at least 2 witnesses. However, if a party is

interessted 

(receives somthing under the will) there is a presumption that the gift was acquired

through undue influence, duress, or fraud. if the interested witness is not able to rebut the

presumption, the interested witness's gift will be limited to what they would have received under

intestate succession. Here, 0 is an interested witness and is one of 2 witnesses to T's

execution. Thus 0 will have to rebut the presumption. She may be succesful because of the

facts listed above. if D is not succesful she will only get 1/5 of T's estate as her intestate

succession share.

2004 Will

In 2004, T executes another will. This time she leaves the home to 0, $100,000 in educational

trust for Alice and Bob, and the residuary to T's living children (as opposed to living sons in the

2002 will). This time there is no witness issues because the execution was witnessed by 2 firm

employees who do not have an interest. T's intent in 2004 was to change her 2002 will as T

expressly told the attorney that "she wanted to change her will." The 2004 will in effect is a

revocation of the 2002 will by subsequent instrument. Thus, the 2004 will seems to control at

this point since we can assume that the will was properly executed

2006 HoloaraDhic Will

When T dies both the 2002 and 2004 wills are found. they are in an envelope labeled "My will,

May 2006." And on the back of the 2004 will, T handwrote "This will is cancelled, and I want my

property to pass according to my 2002 will. tessa Jackson."

To be a effective holographic will in CA, the T must handwrite the material provisions and sign

it. Here, the 2 main points that T was trying to get accross is that she wants to cancel the 2004

will, AND she wants the 2002 will reinstated. Assuming this holograph, is considered to be an
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need to make a property disposition to be valid

provision of the will. Thus, although it could go wither way, it seems that this is not sufficient for

a revocation by physical act.

Revival

Under the C/L a previous will was autmoaticaly revived if a subsequent will was revoked,

regardless of the T's intent. Under the UPC and in CA, the will is only revived if the T intended

for that to happen. here, T wanted to revived the 2002 will because that it what was written

down on the back of the 2004 will. However, there is a presumption against revival when the

entire subsequent will is revoked as in the instant case. The court may revive the 2002 will

since T was clear as to what she wanted to happen.

Incorporation bv Reference

The proponetns of the 2002 will may also argue that the 2002 will was incorporated by

reference into the 2006 will. For a will to be incorporated by reference the document must be in

existence at the time of execution, the will must refer specifically to this other document, and

the document must be sufficiently identifiable. Here, the 2002 will was in existence and is

proved by the fact that the 2002 will was found together with the other 2. The 2006 will

expressly mentions that the property should be passed under the 2002 will. And finally, the

2002 will is identifiable (assuming that it is dated). The proponents are likely to be succesful in

arguing incoporation by reference.
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Dependent Relative Revocation (DRR)(Conditional Revocation)

If the revival and incoporation by reference are unsuccesful, the proponents of the 2004 will

should argue for DRR. For the court to apply DRR, there must have been a revocation by the T

in mistaken belief that another disposition would control. DRR can only be applied if it furthers

T's intent. Here, T cancelled the 2004 will assuming that she could just bring back the 2002

will. If the revocation is valid but the 2002 will is not reinstated we will be faced of a choice

between the 2004 will and intestate succession. In the 2004 will, 0 gets 3/4 of the estire estate

(1.5 million /2 million). Under intestate succession she would only receive 1/5 of the estate as

she has 4 other siblings and T is a widow. Further, it seems that T meant to leave George(G)

and his daughter, Gloria(GL) out because in both wills T used the term "living" for her residuary

disposition. Thus, this seems like an approproate time for the court to apply DRR. If DRR is

applied the 2004 will, will control the dispositions.

Doris(D)

AS discussed above, D may have some problems taking the home under the 2002 will because

of the undue influence and interested witness issues. Therefore, D will want the 2004 will to

control because she will able to get the home with no contest under that will. Also, under the

2004 will, D will get to participate in the class gift of "living children" as opposed the 2002 will

which limited the class to "living sons."

E and F

E and F are residual takers under both wills. However, E and F will get a larger share under the

2002 will for the exact opposite reason that D wants the 2004 will to control. under the 2002 will

E and F will only share with Chad Jr. (CJ)(to be discussed below) Thus E, F, and CJ will each

get 1/3 of the residuals assuming that D gets the home. The calculation will be different if D
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share with CJ and 0, reducing their respective portions to 1/4 each

~

someone who did not survive the T. However in most jurisdictions including CA, we have anti-

lapse statutes. Anti-lapse statutes allow the gift to pass to the kindred of the deceased FOr

~class gifts, in CA, the class includes memebers who were alive at the time of execution (prob.

code sec. 21110). Thus even though Chad died before T he was alive when both the 2002 and

2004 wills were executed and will be included in the class.. Applying anti-lapse to the situation,

CJ can take C's portion because he is his son. Chad's widow, however will not be able to take

anything as spouses are not included as kindred. Same as the situation with E and F, CJ will

get more under the 2002 will.

Gloria

Gloria cannot use the same rules as CJ because her father G, was already dead before both

the 2002 and 2004 wills were executed. Therefore, she cannot get anything under wither will

However, if it went to intestate succession, Gloria would get her father Gis share by right of

representation.

A and 8

A and B want the 2004 wll because under the 2002 trust they did not receive anything Under

the 2004 will, T set up a testamentary educational support trust for A and B. A trust is a

fiduciary relationship where the settlor transfers in property, and the trustee holds legal title to

the prop for the benefit of the beneficairies who hold equitable title. Since the trust will be

funded by $100,000 from the estate and the beneficairies are named it seems that we have a

valid trust. Hawver, C was appointed as trustee and he dies in 2004 This death alone does

not make the trust fail. A trustee will either be selected by the trust document or by the court.
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therefore, A and B will want the 2004 will to control because that is the only way for them to be

beneficairies of the trust.
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