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INSTRUCTIONS

1. You will have a total of thrg8) hoursto complete this exam.

2. This is an open bo@kam. The only restriction is you may not bringuiisecondary
text not used for class. The Percival text, the Vgtdute book, the Supplemental
Reader, your notes, print out of the slides ara@kptable.

3. This exam consists of two essay questidtismultiple sub-questions at the end of
each essay question text:

a. The first question is worth 40% of rade. An estimated time of of® hour
and fifteen (15) minutes s provided.

b. The second question is worth 60% ofgtagle. An estimated time of o(lB
hour and forty five (45) minutesis provided.

c. Younay want to and arefreeto spend more or lesstime on each essay so
long asyou do not go over thethree hour limit. Please be sure to fully answer
all parts of the essay question.

4. Please answer the essay question in tleeblmloks provided to you, unless you are
using a computer. Write only on the right hand sifithe page (skipping a page
each time) and double-space your work. Please \egibly.

5. Write your exam number on your exam enwveldfut your studergxam # at the
top of this page, each page of questions and daelblbok.Do not use your
name, student ID number or Social Security Numipeaioy exam materials.

6. At the conclusion of the exam, return alhm materials to the exam envelope and
submit it to the proctoDo not seal the envelope. Students who do not return all
exam materials at the end of the exam may not ddegk:

GOOD LUCK!



Essay Questions
Three hours
Essay # 1 (1 hour fifteen minutes)

Petrolco, an oil company, operates a refineyggside San Francisco Bay. Its air
emissions include 100 tons of carbon per day.

EPA has adopted a National Ambient Air QuaBitandard (NAAQS) for greenhouse
gas emissions, including carbon emissions. Thalatairequired each state to reduce its
mass emissions by 20%.

California then adopted a new State Implemanid@lan (SIP) requiring each
stationary source to reduce its emissions by 25%utihout the state so long as it is
consistent with best available control technologyuirements. Petrolco has not reduced
its emissions.

One day, a citizens group composed of residetng along the shore across the Bay
20 miles from the refinery sues Petrolco in thepprdederal district court under the
Clean Air Act, sixty-one days after serving a 6§ datice as required under the Act. The
complaint alleges the facts described in the theragraphs above regarding EPA,
California and Petrolco actions. It further allegjes location of the plaintiffs and that
climate change as a result of the world’s greenb@as emissions may increase seal
levels that will encroach upon their property by da twelve feet.

Petrolco states the following in its answerdmnits it had not reduced its pollution at
the time of the complaint but has voluntarily regdioperations pending the outcome of
the case, at a great loss of profits to the comphayleges, however, that EPA
improperly adopted a carbon standard as a mattanabecause:

(1) climate change is not a proper subjecafbtAAQS as a matter of law; (2) Even if
it were, the carbon NAAQS is arbitrary becausehaje remains some uncertainty as a
matter of fact whether the US by reducing emisstmn20% will reverse climate change;
there remains some uncertainty in the sciencenaatir of fact as to the exact amount of
reductions that are necessary to reverse climategeh and (3) as a matter of fact the
independent actions of significant polluting natidike India and China will more than
offset any emission reductions resulting from tadbon NAAQS. Petrolco also alleges
as a matter of fact that while there are techrydathsible controls that would reduce its
carbon emissions, the controls are so costly thvabuld have to raise prices so the
controls should not be considered Best Availablatf@ Technology (BACT). Finally,
Petrolco alleges in its affirmative defenses tisah anatter of law the citizens group on
these facts had no standing to sue, or in thenaltise, the case is now moot.



The citizens group and Petrol eventually marestimmary judgment establishing the
above alleged facts (not issues of law, which idtie District Court to decide).
Assuming the District Court has jurisdiction, sudbj standing and mootness, to decide
all of the issues, how should the Judge rule on:

1. The authority of EPA to adopt a NAAQS for carbonanissions;

2. The authority of EPA to adopt a NAAQS for carboweyi the three bases for
uncertainty as to whether the US reductions witerse climate change.

3. Whether the application of California’s SIP requient is consistent with BACT
for Petrolco.

4. The standing of the Citizen group and whether #eeds now moot.

Essay #2 (1 hour 45 minutes)

Petrolco’s refinery, described in question 2\ad) has for years treated its refinery
wastewater naturally. The refinery is located reepond, that is separated from San
Francisco Bay by a 10 foot wide strip of land andadificial concrete dam built by the
refinery decades ago, and is fed by rainwater heddfinery wastewater discharged by a
pipe into the pond. The refinery believed the powdr time naturally breaks down the
waste into harmless substances. Indeed, the pgrahd&d as a result of the wastewater
discharge from historical levels, vegetation seetogutosper near the pond and an
endangered species, the salt marsh harvest mbusegtin the vegetation, expanding its
numbers over the years above historical levelsasite, though the mice, located only in
San Francisco Bay, were still at endangered leéls.pond was never used for
recreation because it was too shallow for any tmatvigate or for human swimming.

Unknown to Petrolco until a few months agounattreatment was not entirely
successful. The pond water toxicity exceeded stater quality standards and actually
seeped through the dam separating the pond frotmethhd_ocal fish were poisoned by
the wastewater that seeped into the Bay.

Petrolco discovered that its current treatnsgstem was not working when the
California Regional Water Quality Control Board (i&aBoard), the local water
pollution agency delegated authority to issue NPQE&ional Pollutant Discharge
Elimination System) permits, found the poisoned.fiBhe Water Board told Petrolco that
it was not in violation of the Federal Clean Waiet, but urged it to treat its wastewater.

Because of this discovery, and due to incredseaand for California’s specially
required gasoline mix, Petrolco decided it wantedtop discharging its wastewater into
the pond and instead treat its wastewater to ttenerequired by law and discharge
directly to the Bay. Petrolco believed that onsentistewater was diverted from the
pond, the pond would shrink back to historical lsyand it could modernize its existing
operations and expand its operations upon theopéine pond that would be drained. The
cost of modernizing the facility would be $100 roitl, of which $10 million would
involve the expansion into the pond area. The muodieig and expansion would be



subject to a county building and land use pernhit €ost of the new wastewater
treatment system would be $5 million.

Petrolco has applied to the Water Board foermit to discharge its wastewater
directly into San Francisco Bay with treatment rmagtll legal requirements. It has also
applied to the Army Corp. of Engineers for a peraitill what would be the drained
portion of the pond (due to the termination of dicharge into the pond) so it could
expand its facilities on the pond site. Petrolcmisoout that the new plan would provide
additional assurance no untreated toxic contanunatiould reach the San Francisco
Bay. It further pointed out that finding anotheledor a refinery in the San Francisco
Bay Area was not feasible, given a lack of spand,vaould be prohibitively expensive.
Expanding its other refineries in other states wadt be useful for the California
market as they produce a different mix of gasdiar¢he national market.

Please discuss your answer to the followingtioes:

1. Is the Water Board correct that Petrolco’s curpgrgrations are not in civil or
criminal violation of the Clean Water Act?

2. Should the Water Board grant an NPDES permit fordRm’s discharge of
treated wastewater into San Francisco Bay?

3. Should the Corp. of Engineers grant a permit fin§ in the pond?

4. Assuming the Corp permit process is not categdyiealempt under the National
Environmental Policy Act, should the Corp requineEmvironmental Impact
Statement before issuing the permit? Should thpesobits review in making
that determination include the impacts from the WSpermit and/or the
modernizing of the facility as well as the expansiato the pond area?

END OF ESSAY QUESTIONS

END OF EXAM



