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Question 1:

Corps' Jurisdiction over the Company's wetlands:

The Corps of Engineers has properly exercised jurisdiction over Company (C). The
CWA allows for jx over navigable waters of the United States. Section 404 of the Clean Water
Act (CWA) allows for the exercise of jurisdiction over wetlands as Congress has recognized

that water from navigable waters flows in hydrological cycles. (Bayview Homes). Thus 4and that

is adjacent to a navigable water is under the jurisdiction of the Corps. (Bayview Horfies).

However, if the wetland is located next to a waterway that is not navigable--that is an
isolated wetland---then the Supreme paﬁrt has held that the Corps of Engineers holds no
jurisdiction over such land. (SWAH(NC), In this case, we are dealing with a seasonal wetland,
which ponds duirng the winter and spring months and the small stream that runs adjacent to the
land runs only intermittently and is dry during the summer and fall months. The stream itself is
not navigable, but does empty out 5 miles downstream into a navigable waterbody, the Kern

River. These set of facts implicate the holding of Rapanos. The Rapanos Court was split in

determining whether an intermittent stream that led to a navigable waterbody is under federal
jurisdiction (jx). The plurality held that in order for the Corps to have jx, the wetlands must be
adjacent to a relatively permenant body of water, that had a continuous surface connection to a
traditional navigable body of water. Furthermore, the plurality held that the clear intent of the
CWA supports this interpretation (the first prong of the Chevron deference analysis). If the
plurality's opinion were the rule of law, this wetland owned by C would not come under the jx of
the Corps because it only flows about 6 months out of the year, which suggests that there is no
continuous surface connection for the other half of the year. Thus, there would be no jx if the

plurality's rule applied to this situation,
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However, the plurality's opinion is not the rule of law. Because the Court was fractured
in Rapanos, the concurrent opinion by Justice Kennedy, which upholds the plurality's opinion on
a narrower ground, is the rule of law. Justice Kennedy's rule states that the Corps will have jx

over the wetland if the wetland has a significant nexus with the navigable body of water, which

demands a case-by-case analysis of the facts to determine if the wetland has contributes to the
navigable water in a chemically, physically, or biologically significant way. Here, the wetlands
serves to filter pollutants out of the water that would otherwise enter the stream and enter the
Kern River, a navigable body of water. Because they serve this filtering function, they likely
significantly contribute to the biological health of the Kern River to allow wildlife on the Kern to
thrive and not be poisoned. Thus, a court would likely hold that this is a significant nexus with
the navigable body of water and that the exercise of jx over the wetlands is proper under the
CWA. Migratory birds use the wetlands as feeding and breeding areas, which may also support
the argument that they contribute to the biological integrity of the navigable water body if the
wetlands were a critical stopover point or something along those lines. However, the migratory
bird rule has been struck down by the courts as an adequate basis to support the exercise of iX,
without more. (See SWANNC). Thus, the f. ttha{m' ratory birds use the area, without more
i,
evidence to show a significant nexus with t naviéable waterway, will be inadequate to support
i Ex ot tnsver
Because the wetlands serve a critical filtering role for the navigable waterway, there is a
significant biological nexus between the wetlands and the navigable water, which allows the
Corps to exercise jx over the wetlands. Therefore, the court was correct in holding that there

was jx in this case.

Question 2: Standing

The court's decision in holding that both plaintiffs (P) have standing to sue was
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incorrect. In order to have standing to sue, the Ps need to have both constitutional and statutory
standing. In this case, the Ps are suing under the CWA and NEPA---both statutes which have
express provisions allowing for citizen suits. A P will not be afforded statutory standing if they
do not meet the zone of interests test, which requires an assertion of harm to their
environmental interests. In this case, both Ps meet the zone of interests tests quite easily, since

they are suing for harm to their environmental interests. Thus, both Ps will have prudential or

To sue in federal court, both Ps must also have constitutional standing. in order to have
constitutional standing, the plaintiff's injury must be: 1) an injury in fact, that is concrete,
personalized, and imminent, 2) that is fairly traceable to the defendant's activities, and 3) that is
redressible by the court. An injury need not be an economic one, but can be aesthetic, to be
afforded standing. However the injury must be personal to the plaintiff and sufficiently imminent

In this case, there is no causation issue because the Company is directly responsible for
the destruction of the wetland and if there were no wetland then there would be no wetland for
the scientists to study and no wetland for the birders to visit. Thus, the element of causalitn is
met. Furthermore, the Ps injuries are redressible by the court because if the court were to
enjoin the C's activities on the wetland, then the scientists will have a wetland to study and the

birders a wetland to visit. Therefore, redressibility requirements are met for standing purposes

Injury in fact:

In this case, the first P is a national group of wetlands scientists who research seasonal
wetlands throughout the Central Valley of California. They allege that they will be harmed if the
wetlands is removed because that will take away a wetland away from their study of w ands.
The court may be amenable to viewing this as a harm to their vocational interests, which may

be sufficiently concrete for standing purposes. However, the courts have held that the harm
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must also be imminent (Lujan v. Defenders of Wildlife). A harm that is too generalized cannot

support standing to sue. Here, the harm to the scientists will not be felt until they attempt to visit
this wetlands to study it. The scientists have not indicated when they will study the wetlands or if
they actually will study this particular wetland. The court generally finds that unless a plaintiff
has actually visited the location of the environmental harm, the injury may be too generalized to
support standing. Because the scientists have not scheduled a trip out to stWetland, the
court may not find their injury to be sufficiently imminent and thus not an injury in fact, and

e oved
thereby not afford this plaintiff standing

The second plaintiff is a group of birders who visit the site every two years for the past

15 years and intend to continue visiting the site into the future. Under Lujan v. Defenders of

Wildlife case authority, these P's injuries would be arguably sufficient concrete and imminent.
The timing of the group's visits is consistent and fairly scheduled as a regular routine for them
They will suffer harm when they arrive in two years to find no birds to observe because there is
no wetlands to support the birds. Thus, the court knows when they will suffer harm and since
observing birds is a cognizable environmental harm, the court was proper when it afforded this
birding group standing in the suit.

Conclusion:

Thus, based on current case authority, the scientists' injuries are not sufficiently

imminent to constitute an injury in fact, and shéuld be seen as too generalized an injury to be

afforded standing. Thus, tfe ourt was likély incorrect in this holding.

However, the bifders'linjuries Are sufficiently imminent as the court will know when they
will be harmed basgd on their regular visits to the actual site. Therefore, the birders were given
proper standing to bring the suit in federal court because they meet the injury in fact

requirements and the other elements required to find standing.
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Question #3: NEPA and CWA

The court was not correct in ruling that the Corps had adequately evaluated alternatives

under NEPA and the CWA.

Under the CWA, permit should issue unless all practical and feasible alternatives

have been evaluatedyln terms of whether to fill in a wetland, the Corps should have evaluated

—

whether the project was water-dependent. Here, the project is to build Pay/{uﬁersmre

comparable to Wal-Mart. Such superstores are not required to be nearvater. It is helpful for
such stores to be near a freeway for quick access to such stores, but there is no indication that
this sort of store would need boat access for any reason or that it will need to discharge

something into a water area in é)fd@f"ﬁ)

£
i wl'dt’flﬁz
/\
Corps and EPA is that any wetland fill roject shall S “m’(‘“

preference: avoidance, minimiza@mompensatioyxﬂere, it would appear that the project

can avoid filling the wetlands because there are threa"'c:ther 50-acre sites in two nearby
i

i’

counties available at the same time that could be uffed to house the new superstore. If it can be

|
avoided, the Corps should have had Company evaluate it, even if they do not yet own it.

Therefc that the Corp had adequately evaluated its

ﬂ s .&bi(r‘rl' aneeds more (n,;«(YLl a

alternaf
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Under NEPA, any major federal action that will significantly impact the human are ‘?acjm(.&

environment must be evaluated, where the evaluation assesses the primary and secondary
alternatives to the project as well as the reasonably foreseeable environmental consequences

that stem from similar actions, connected actions and cumulative actions. The alternatives that
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need to be evaluated must include a no-project alternative as well as a reasonable range of
alternatives that encompass all the possible parameters of the project.

The primary alternatives are those alternatives where the same goal of the project can
be accomplished but with an altogether different action. The secondary alternatives encompass
those parameters of the proposed action but with different configurations (such as changing

. . . Corp ©° vo(wkﬂ ‘
location or size of the project). Here, the Coﬁ‘rp\any has proposed a store on half the site, no
store, and a store on the whole site, which would encompass the reasonable range of what is
possible under the parameters of the project, if the project were restricted to that one parcel
under consideration. -

In order to evaluate the primary alternatives, the purpose of the project'must be
determined. How broadly the purpose is defined is split among the courts”Some courts
recognize a broad purpose, while other courts recognize the applicant's specific, particular
purpose, which may be restricted considerably. Here, a court may broadly construe that the
purpose of the project is to build a superstore to "satisfy consumer demand for low priced

goods" and "reduce unemployment" generally. The store not need to be near water, and may

even be located in a different county, if allowed to be construed in this manner. ——

consider that the applicant's assertion that the project is to reduce unemployment in Fresno

County. If allowed to be construed in this way, then the only place that the store can be built is
in Fresno county. A court cannot allow the purpose of the project to be so narrow as to only
allow a single alternative. This may be seen in this case, because the now the project has been
restricted to a specific county, and that county only has one 50-acre site available to it. This is
currently impermissible under the regulations. The court should have allowed the purpose of the
project to encompass other locations for the project to allow more than one alternative.

However, how the court will ultimately rule on this is subject to which jurisdiction it is located in
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