REMEDIES FINAL EXAM GGU SUMMER 2009

Question

Points available

Points received

1. DRUG COMPANIES v. STATE OF CALIFORNIA. If the State
never pays on the IOUs, what remedies, if any, do the drug
companies have against the State of California?

The Bank has essentially loaned the drug companies the money
owed to them by the State as a kind of interim measure until the
State releases the funds to pay them. Eventually the drug
companies will have to repay Wells Fargo the money it has loaned
them to cover the IOUs. So the State is placing the Drug
Companies at risk by not paying them what it owes them.

Expectation damages — The drug companies should sue the
State directly for expectation damages in the amount of payment

for each dose of vaccine — this will not be a difficult figure to 6

establish. The State will defend that the vaccine was defective and
they should not have to pay for the product. However, only a few
students fell ill. Students were also expected to discuss double
recovery — if the drug companies have received an advance
payment from Wells Fargo and are not yet required to return it, are
they also entitled to payment from the state?

Specific performance — although damages appear to be
adequate, | expected students to discuss this remedy.

Restitution — recovery of $3.00 contribution from families whose
children received the vaccine - can the Drug Companies claim
restitution of that amount, possibly imposing a constructive trust?

Restitution — equitable lien on property owned by the state if the

State is insolvent.
Defenses —defective vaccine; possible assumption of risk.
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2. WELLS FARGO - RECOVERY. If the State never pays on
the I0Us, what remedies, if any, does Wells Fargo Bank have
to recover the money it has advanced to the drug companies?
The key here was to identify that recovery was available from two
sources, and to discuss each separately.

a. Recovery from State of California. This would involve breach
of contract between Wells Fargo and the State, although some

students argued that Wells Fargo acted voluntarily and was not in 3

privity with the state, so could not require the state to pay the debt.
If Wells Fargo did have an arrangement with the state, students
were expected to discuss expectation damages, specific
performance, restitution, recovery by means of equitable lien on
property owned by state, and the defense of impossibility if the
state is insolvent. A number of students pointed out that this would
be a good situation in which to seek a declaratory judgment, given
the confusion surrounding the payments.

b. Recovery from Drug Companies. This focused on restitution 3

from the drug companies for the payments Wells Fargo loaned or
advanced them. Any restitution would depend on the date of
repayment specified in the promissory note.
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3. DOC v. MRS. MARSH. What remedies, if any, does Doc
have against Mrs. Marsh? .

Because there was no contract for his services and she
committed no tort or other harm against him, damages are not
available and he must sue for restitution for the value of the
services he provided — quasi-contract/in quantum meruit. |
expected students to discuss whether his unwanted services did in
fact confer a benefit on Mrs. Marsh. Did she receive and accept
the services (i.e. did she consent — remember, she resisted but
then fell unconscious)? A number of students suggested that she
could counterclaim for battery — nice!

4. What remedies, if any, are available to the students and
their families for the injuries suffered following the vaccination
program?

Again, the key was to discuss remedies against the government
{naming the school, school district, or State of California) and
against the drug companies, and to discuss each separately.

a. Against the State of California

Underlying harm: Negligence in operation of vaccination program.

Remedies: Compensatory damages = $20,000 actual damages
per student, plus recovery for pain and suffering and emotional
distress. Restitution of $3.00 donation, if any. Damages must be
exact for each student, not “approximate.” See injunctive relief
below.

b. Against the Drug Companies

Underlying harm; Corporate negligence (reckless disregard).

Remedies: Compensatory damages for medical expenses of
$20,000 per student, plus recovery for pain & suffering and
emotional distress. | expected students to discuss Grimshaw and
progeny standard for reckless disregard allowing punitive damages.
See also injunctive relief below.

Injunctive relief to halt distribution of vaccine: TRO, preliminary
injunction; permanent injunction.

Defenses: consent, waiver, estoppel (consent form). Too many
people missed this!

5. If Pamela decides to file a claim on behalf of Pansy against
the drug manufacturers, what must she show?

Must be able to show that she is entitled to an exception to the
usual statute of limitations period because under the delayed
discovery rule: (1) discovery of the symptoms; (2) knowledge
(actual or constructive) that the drug caused such symptoms; and
(3) suspicion or knowledge that Pamela took the drug.

Remedies. Damages for medical expenses for daughter Pansy
for pain and suffering, emotional distress; loss of income and
emotional distress for Pamela. Possible punitive damages if
Grimshaw standard for corporate recklessness applies.

| also expected students to discuss the market share rule.

TOTAL POINTS
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1)

1.) Drug Companies vs. State of California

i

Theory of liability: Breach of Contract claim and Negligence or Fraudulent inducement

Remediation:

Damages:

1. Breach of K: Expectancy damages are the traditional method of remediation in

contract claims. The P is to be restored to the position it would have been had the
contract been performed. Also, the P can obtain the FMV of what was promised or the
cost of cover in certain circumstances. Furthermore, the P can recover consequential
damages as a result of breach if they were foreseeable to both parties at the time of
contract formation. The Drug Companies can sue for damages since they have
performed their end of the bargain by delivering the vaccinations. Based on a damages
claim, the pharmaceuticals would be entitled to recover entire balance of the IOUs and
possibly interest accruing on this amount, since the State of California had agreed to
pay off the IOUs in three months. Since the Drug Companies are volume sellers, they
could also claim consequential damages, arguing that the lack of payment from the

State has caused them to reduce production, thereby reducing their possible sales and
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(Question 1 continued)
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profits (although this needs to be proven and cannot be mere speculation).

2. Negligence or Fraudulent Inducement: The Drug Companies could sue under
a tort liability claim alleging the State of California was well aware of its budget crisis
and negligently or alternatively fraudulently induced the Drug Company to accept the
IOUs and falsely claimed they would be able to pay off the IOUs in three months. In a
tort claim for damages, the P is to be restored to the position it would have been had
the harm not occurred. The damages are calculated using FMV, which would be the
pay off of the IOUs in this case at the time the contract was formed. Also, if there is
fraud involved, the Drug Company could sue for punitive/exemplary damages to deter
future wrongdoing by the State of Ca (possibly making false claims). The state of
California will argue that given the emergent nature of the situation, they were not
negligent in this transaction as public health and safety is their number one concern.
Furthermore, the State of CA could argue that the Drug Companies are sophisticated
sellers and the contract is enforceable as it was not induced fraudulently. Also, the

State of Ca will argue that they are immune from a tort liability because of their position.

Restitution: Under this theory, unjust enrichment is conferred upon the D by the
M
P and a court order requires D to disgorge. Here, the State of California has been
benefited by the Drug Companies by obtaining the vaccinations and is now refusing to

pay (or does not have the funds).

1. Specific Performance: the court could order specific performance and require the

State of California to perform its end of the bargain and pay off the I0Us. For specific
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performance to be granted, there must be a valid and enforceable contract in place.
This requires a contract to specify: 1)Quantity of product/services; 2)Time; 3)ldentity of
the parties; 4)Price; and 5)Subject matter of the contract. Aithough the facts are not
clear on this, it seems as though there was a valid and enforceable contract between
the Drug Companies and State of CA. Before the court will grant specific performance,
there must be 1)material breach of the terms of an enforceable contract; 2) inadequate
legal remedies (monetary damages); 3)Feasibility of oversight by judiciary over the
decree; and 4)mutuality (traditionally), however, modernly it is sufficient if the non
breaching party has partially performed or there is certainty it will perform its end of the
agreement. In this case, there was definitely 1) a material breach of the contract, as
State of CA is not paying off the I0Us after having received the vaccinations, 2)
monetary damages could be available (however, State of CA lacks the funds to pay for
the medication), 3) the court could easily oversee this decree is performed and 4) the
vaccinations have been delivered already. Here, the end result of a specific
performance decree would only give the drug company the value of the 10Us.

2. Equity Lien: Since it seems as though the State of Ca is insolvent, the Drug

Companies could place an equitable lien on their expensive piece of State of CA
property for the amount of money owed to them. They would be limited to recovering
only the value of the IOU's and nothing more (as in the case of constructive trusts). A
constructive trust would not work since the State is the legal title holder of the property

and did not obtain the property via Drug Company's money.

Coercive Relief: since the harm has already occurred, a TRO, preliminary
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injunction or permanent injunction do not apply.

Conclusion: The best form of relief available to the Drug Companies would be to sue
for breach of contract or tort damages and the purchase price of the vaccinations
(10Us). If the Drug Companies sue under a theory of breach of k, they can recover
consequentials as well (assuming they can show lost profits to a high degree of
certainty as speculation is not allowed). Under a tort theory of damages, they could

possibly sue for not only damages, but also punitive (which seems very far fetched).

2.) What Remedies does Well Fargo have to recover the money it has advanced

the Drug Companies

A. Wells Fargo Bank vs. Drug Companies

Theory of liability: Breach of K

Remediation

Damages: Under a breach of k claim, Wells Fargo is entitied to expectation

damages, the advanced amount Drug Companies borrowed. Wells Fargo could also
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sue for consequential damages (lost profits) if they were forseeable to both parties at
the time k was formed. Also, loss of use of money (money Wells Fargo could have lend
other consumers with interest) could be claimed against Drug Companies, but this

would again result in lost profits.

Restitution: The Drug Companies have been unjustly enriched by being
advanced money from Wells Fargo. Therefore, Wells Fargo could sue for restitution of
the cash advanced the Drug Companies. However, since it would be hard to track down
the exact cash (replevin) and establish title, Wells Fargo could place an equitable lien
on the property, assets/goods, and profits of the Drug Companies for the amount owed
to it. If the money Drug Companies receieved from Wells Fargo have been placed in an
account of commingled funds, it would be hard to establish a constructive trust.
However, an equitable lien could be placed on the accounts to recover the amount of
cash that was advanced to the Drug Companies. If a constructive trust could be
established, Wells Fargo could get more than just the amount of money it had
advanced the Drug Companies. Wells Fargo could also sue for the profits the Drug
Companies made as a result of investing the money in an interest accruing account, or
used it to develop more drugs, which were sold for profit. However, Wells Fargo could
only get the profits the Drug Company made using the money owed to Wells Fargo

once it had breached the k, not prior that time when they were entitled to use the cash.

Coercive Relief: The Drug Companies should ask for a TRO or ask for the
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accounts of Drug Comanpanies to be placed in a receivorship or frozen. To request a
TRO, there are two elements which are required: 1) grounds are emergent in nature
and 2) If an injunction is not granted, irreparable harm will occur. Here, it is crucial that
the accounts are not touched and the money is not transferred to an account outside
the reach of judiciary since that would result in Wells Fargo losing a substantial amount

of money it is owed.

Conclusion: Wells Fargo should sue the Drug Companies for restitution and profits L)H‘V

gained using the money they had borrowed. Also, Wells Fargo should ensure the
accounts remain frozen and placed in a receivorship so that the Drug Companies
cannot transfer funds during the pending litigation. Both of the above remedies can be

requested simultaneously as they do not overlap.

B. Wells Fargo Bank vs. State of CA

Theory of liability: Interference with third party k

Remediation:

Damages: Wells Fargo can sue State of CA under intereference with third party

contract, arguing that due to their breach of k with the Drug Companies, they have

essentially interfered with the agreement between Wells Fargo and Drug Companies
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(as the Drug Companies have not been compensated yet).

Restitution: The State of California has unjustly been enriched, although not
directly from Wells Fargo. They could forgo a contract claim and sue in assumpsit for

the money owed to them (although indirectly).
Conclusion: Since Wells Fargo had not directly contracted with the State, it will
be harder for them to recover the money by suing them. Wells Fargo is better off going

after the pharmaceuticals as they have deeper pockets (espeically since the state does

not have any money right now).

3.) Doc vs. Mrs. Marsh

Theory of liability: Breach of quasi-k or unjust enrichment

Remediation:
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