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Final Examination—Grade Summary

Part 1—Multiple Choice 4o /40
Part 2—Short Answer 34140
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Grading Outline—Essay—Criminal Procedure I, Summer 2009

I. Pursuit of car & detention—Detention v. Consensual Encounter
(Bostick/Draytorn/Hodari); detention of car—Terry/Sibron/Wardlow. Whren issue.
Ordering out (Mimms/Wilson). T - T

IL. Pat search—Terry/Sibron.

———

IV. Arrest—Arrest warrant? (Watson). Probable cause? (Gates).
. S T
V. Search of car—SIA? (Belton/Atwater/Thornton/Gant). Auto exception?
ney). P.C.7 (Chambers). (Do “pat search” of passenger compartment under
Long? Results provide P.C.?) Impound/inventory search? él_?ﬂtr/t’n_e_)_yia inevitable
discovery (Nix).F.O.P.T. of any prior illegality? ( Wonw.

____VL Arrest for gun & drugs (same issues as above). S blurts out “Give me a
break, man!...” —-Miranda violation? Custody? Wnogatio%
[Custody, but no interrogation.] Officer says, “Admit it, you were selling.”” S responds,
“Yeah, you got me man...”” Same analysis [is interrogation]. Mira iolation as to
second statement. As to both statements, voluntary under 14thA due process/5thA?
(T.O.C. test.) May be used to impeach if only Miranda violation. (Hgrris) (not at all if
involuntary). F.O.P.T. of any prior illegality? (See above.)

____VIL Statement at police station: Initial interview, prior to S invoking: Waiver of
Miranda rights (Zerbst); F.O.P.T. of prior Miranda violation? (Elstad/Seibert).. After S
invokes right to remain silent: questioning stops—scrupulously honored. (Mosley).
Voluntary? (see above). F.O.P.T. of any other prior illegality (see above.

____VIIL Detective Anderson’s interview: OK under Mosley (go thru Mosley factors
& analysis)? F.O.P.T. first Miranda violation? (Elstad/Seibert). 6™ A right to counsel
attached. (Brewer/Rothgery). Not violation cuz 6™ A offense specific (McNeill) & this
interview re: unrelated crime (otherwise have to do Cobb/Blockburger analysis). Montejo
overruled Wgndamiver sufficient to waive tto co i

event. Voluntary? (See above.) F.O.P.T. of any other prior illegality? (See above.)

IX. F.O.P.T. generally (if not done in each section, above.)
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Essay.

Rasonable suspision/terry stop
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Court in terry stated that a temproary detenetion is a seizer under the 4th amenment
but they seemd to use the analysis of (Camara) case to state the intrusion was less
then for search and arrest so proabable casue was not requried so a lower standard of

reasoanble sespision was estabished (name that by later cases).

Under Terry a police officer may detain a reasonable police officer woul”a@ 7
reasonable suspession to believe criminal activiyt was afoot and suspect was
connected to it. Here Officer Quick was patroling an area known to be a high drug
traffiking area and recognized the witness from a prior drug traffiking contacts, that
might not be enought to have resonable suspesion but after defendant run the stop sign
he woudl have resonable suspesion since to stop the car and see what was going on
since the commibination of the area and suspect prior record and vioation of a stop sign
should be enough to stop the car. Under Wardlow nervous behavior and evasive
behavior are matiral factors in dterminning resaonble suspesion. so from the fact that
the officer violated a traffic law and according to Atwater ther is no need to breach the
peace to stop under terry we can state that the officer had the required resonable 7
supseion {RS) to stop the person after the running of stop sign According tm{nit
doens't matter if the officer wanted to stop suspect becasue he suspected drug
trafficking (pretext stop) because the subjective belief of the officer is irralevant as long
as as reassonbel officer could have made the stop. Here if the officer did not hae
resonable suspseion after the running of the stop sign he sure did after the person
sould not stop and actually speed away from the officer. Under Wardlow case

headlong flight coupled with the fact that supect is a known drug traffiker and is in a
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durg area is enough to create RS and plus he broke more traffic laws by running the

stop signs.

Under Mimms the officer can order the driver out of the car withoutfurther RS then
required for the stop (he can even order the passenger out under Wilson) when the
person started to reach under the seat and would not listen to the officer there was
defendtly enough RS to detain for futher investigation. According to Royar a detetion
must be limited in length to last as long as necessary to effacuate the purpsoe of the
stop, and according to Sharp there is no time ridged time limit ont eh stop (but at some
point a detention will become a defacto stop). when determining RS the officer must
make reasonable infrences in light of his experence, from artculable facts (not inchoiate
and unparticularized hunches and suspesions)(Cortez), here the officer used his 5 year
experince as a narcotics invesitgator and got enough resonable suspegiofito believe
that this person could be armed and dangerous, which is what is requried under
Sibrone to condcut a limted frisk and and pat of the outer layer of clothing (this search
is limted to weapons (Terry)). the pat and firsk was reasonable under the TOC test.

The officer did not find anything.

SIA A+ \_{)

the officer was legaly entiled to arrest the suspect under watson since he had broken
many misdeamors including reckless driving and evading police officer, watson stated
that police may arrest for misdemanors commitéd/i{hewe presence here the officer

saw the violations and therefore had the requist probable casue (PC). So according to
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Roberson/Gustofson the police can search a person after a lawful arrest and the cases
stated that this type of search was resonabel under the 4th amendment and did not
require any form or PC other than the one requried for the arrest. According to
Atwater/Beltor'the court created a brightline rule that if the person is is a occupant or
recent occupant (Thorton -here he approched th officer so he innitated the contact but
still valid under THorton) then after a valid arrest the police may search the car's
passenger compartment including glove compartment amgla/rw containers inside the
car, this including passenger containers. The purpsoe of the search incdetn to arrest
was limted to protect the police so they can search for weapons and destruciton of
evdience. But Atwater stated that SIA doens'tgive right to search trunk since no
danger involved since hard to open drunk while handcuffed and retrieve weapon or
destroy evdience. The problem is that the officer put D in to the car after handcuffing
him, this is a problem now since Gaﬁi%{cison came out limting the authtiryt of Belton,
the Gant court stated that after the perosn is in handcuffes and in the back of police car
the police may not SIA but they also stated that plolice may search if they had reseaon ,ﬂq
to belive that car contained evidence related to the crime for which suspect was 5(///
arrested for. Her the suspect is arrest for the crime of misdemaonar reckless driving
and evading the police officer so iW say what type of evidence could be
realated to this crime that can be found in car. but maybe the officer can stated that the
person was puttin somethign under the driver seat and that the reason he was evading
the police officer was that he had contraband (drugs) in the car. so this might work and
the gun found would be addmissib but the search of the Muld not work under SIA
since they can't search the trunk. Also the proecution might claim frisk of the car based

on long since the officer might beleives weapons are in the car but this seems to be far
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So the search of the SIA arrest of the car trunk might be a violation of the defendant's

stretch.

right under the SIA arrest so the evidence found in car might be exluded under the
exclusionary rule which states that if evidence obtained from a violation of the a
constutional right the it is inaddmissibel in the person’ case in chiefe(Mapp). But still
could be used to impeach the person. so the FOPT might come in to play, derived from
Wong Sun case which states that whether granting establishment of the primary
illegality, the evidence to which instant objection is made has been come at by
explotation of the primary illaglity, or instead by means signifcalty distinguishable to be
purged of the primary taint. Here the police will claim ineveitalbe discovery(Nix hich
requries the police to show by the proponderence of the evidence that they would have
ultimtely gotten the evidence by other lawful means. Here they woudl use the inventory
search (Bertrine) which is where the police impound the car and can search the entire
care including the trunk. this is proper as long as theire is a procedure in place for the

inventory search. and that is in the facts that hte car was impounded.

The prosectuion will also claim that the auto excgiption will apply since they had proable

cauese to believe that ther might be drugs in the car from the fact that the person was A o.ﬁ W
evading hte police he was a known drug dealer adn was in a high drug area. So there ﬁgj
could be pc for search (fair probabailiyt that contraband or evidence realated to a crime E,C“
will be found in a particualr place). Under Carney/Caral the police need to have porable

cause to search the vehcile without a warrant the court found ther is less of an

expectation of privacy in a car then in a home due to regulations of the car and the fact
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it can be moved easily (lost of evidence) . Under chambers the police must have
proable casue to belive that specific contraband or evdience of crime will be found in
the particular car. Here the police suspected that hte perosn had drugs on him based
on the fact that he ran from the police and was in a drug area (wardlow). So | think the
poping of the trunk was valid under the auto exception. so the evdince found in trunk

should be addmissible.

The bluritng of the confession:
Mirand was created to protect the public from coresion, the prosecution can not use
statements stemmming from a custodial interogation unless there are procedural safe

guards to protect the defendant's 5th amendment right against self incremination.

The police must give miranda warngings to a person who has consdiered to be in
custody and when they are going to interograte him. Custody is defined (lSerk”nTife) as
an objective test from veiw point of defenant, whether a resoanble person woud under
stand that his freedom of moveménﬁv'agvr;s:tricte to a degree associeted with formal
arrest, her the defednant was actually under arrest so there is no problem that custody
is met. interogration is defiend by Inrt(s/carl'jrt, an objective test view point of police
officer, express questioning or fucitonal eqvualant, fuctional equvualnt is defiened as
words or actions that a reasonable officer shoulmw will reasoanbly likely elicite
increminating reponses. Here the person blurted out that i don't normally deal drugs
there was no interogration here rather the defendant volutnarily gave a confession. so
the blurited out statment is not in violation of miranda and therefor is addmissble

confession since not also corced or under duress.
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But then the officer's response was a clear vioilation of Miranda, we ahve establishew

that custody was there now the offier asked a direct quﬁuén, so the statment
defendant made to the question if the officer to addmit it man is not addmissibe. BUt

may be used for impeachment purposes under Harris |.

the Mirand waiver was recieved we have a elstad ana‘l?sis. Here the police had

violation of miranda and there after got antoher confession after a valid miranda waiver.
Here we can say that the fOPT would nto apply to not allow the second confession
since Elstad will apply, the court in Elstad stated that if the police violated miranda but it
was non-corceive(voluntarily and no duress) then the second mirand warning and
confession could be addmisisble in case of chief, the court rejected the cat out of the
bag theory. The court created a test later on under Seibeﬁ/vﬂﬁh create factor in
order to make sure that police were not using Elstad to get around Miranda the factors
are 1) the detail and completness of the first round of question and answer, 2) the
overlaping of content between the first and second integration, 3) the time and setting
of the first and second quesitoning, 4) the continuity of the personal condcuting the
questioning and 5) fininaly how the second round of questioning seems to be a
continious of the first. here the first integration was breife and the answer was also
short. the setting of the second questioning was different and the perosn was also
different. the timing factor was also met since the officer drove the person to the police
station and the setting was met since the first one was in the car and second was in
police station, and the second was alot more detalied since it lasted for about an hour

so there woudl not be much overlaping. so the confession was addmissib.
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and the content /answers werer different then the first round. 9

He claim right toi silence so Mosely must apply the police must sé{slyhonor the
defednant's righ to silence and the factors to consider are, the proximity of the time
from first questionning to second, must be differnet crime, second questioning must be
by differnet person, miranda warnings must be given and waived, and setting must be

differnet from the first rom:;c?yestioning. Here the police qucikly stoppe asking

quesitons so they met mosély so far.

-
a compalin was file so 6th amendme applied under Browery and Rotht where right

to counsel 6th amenment applies whe offical judical proceddings have been initated.

So jackson might would come into play whcih stated tha tplice may not ask further
quesitons after the perosn has invoked right to consle so no waiver of 6th by mirand
warning but then came patterson whcih stated that perosn must first invoke the right
here he did not so the the miranda waiver 2 days later was valid and that waiver of
mirand was enough to waive 6th amendment right whic had not been invoked.. Plus
then came Mcnéd@ch stated that if the 6th amdnemnt has attached the right is
offense specific so the police could go back and ask the person about adiffernt related
crime and the mirand waiver would be enough to since the 6th ammdment had not
attached to the unrealted homicide( no judical proceedings had begun). Plus the
confession in violatin of 6th amendmt could be used to impeach a perosn under
Harvey. THese c‘asyﬁer Jackson were a wya the court limted the effect of jackson

and then came montjo which changed everything by overruling Jackson it stated that
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after a perosn has had offical judical proceeding intated against them they can waive
their right to 6th amendment even for the same offense through waiving ther Miranda

rights.

Under the mosely fators (above) the confession to the murder is valid and admissible
since it was two days after he invoked right to silecne, it was for differnet unrelatied
crime (so no need for Cobbs and blockburger), it was for a differnet crime, the pers
asking questions was different, and it was in differnt place since first one was in
interogration room and sceond was in his cell. so the second confession was valid
becasue Mosely was met and the mirand waiver was enoguh to waive right to 6th

amendment (montejo)/Mcneal.
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END OF EXAM
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