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and what defenses can Landlord raise?

In order to detennine whether or not Realty can tenninate it's lease, an analysis must be

done tQ detennine what type oflease Realty had, what the duties of tenants are, and what the

dutiesof.1andlords are. Realty's.1ease ran from January ,2004- December 31, 2005. It had a set

termination date and duration and therefore it is a term of years lease for one year. A term of
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(Question 1 continued)
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years lease terminates automatically on the ending date without notice

What are the duties of Landlord?

The duties of a landlord are to 1) provide possession of the premises to the tenant, 2)

provide and maintain habitability, and 3) not to interfere with the tenant's quiet enjoyment.

In the majority of jurisdictions a landlord has the dutY to provide actual possession and in

the minority of jurisdictions, a landlord has the duty to provide legal possession. Here it js clear

that Landlord would have fulfilled his first duty as a landlord in either jurisdiction.

In regards to maintainability, in the majority of jurisdictions, a landlord has an implied

duty to provide the premises in a habitable state and notify the tenant of all latent defects. The

landlord must also maintain the premises in a habitable condition, which means that he is

responsible to make all substantial repairs after being notified of their existence. In the minority

of jurisdictions, a landlord has no duty to the tenant and the rule is "caveat lessee,"--lessee

beware. The tenant in such a jurisdiction is required to make all repairs and have the premises

returned in the original condition, less ordinary wear and tear. In this situation, there ar.e no

physical aspects of which Realty complained that would raise the issue of whether or not the

premises were habitable. Therefore, landlord would have fulfilled his duty to Realty to provide

and maintain habitability.
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ow-ever, what Realty may raise as an argument is that

,andlord 

failed to meet this third

dut),-- to not interfere with tenant's quiet enjoyment A landlord breaches a duty to not interfere

arguing that landlord cons~tive]y evicted them. The court's will look at the purpose for the

.
The Landlord must have had a duty

order to operate a real estate brokerage. The term in which Ben was hacking into Realty's

computer serves and conducting identify theft operations on Realty's confidential client base

because they were at risk of being "hacked" into by Ben, and 3) they moved out immediately

when they discovered the identity theft

because he was not aware of Ben subleasin art ofTen's apartment and therefore had
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not control over what happened. That even if Ben hacked into the computer, it didn't make the

premises uninhabitable but merely showed that Realty's servers were vulnerable, which is
"

nothing that Landlord had control over. Both Landlord and Realty have strong argwnents on this

issue, but Landlord would most likely win in this situation. .

Duties of Realty as a Tenant?

A tenant has the duty to 1) pay rent, 2) not commit waste, and 3) not to use the premises

for illegal purposes. It is clear from the fact pattern that Realty paid rent up through it's initial

one year term of years lease. However, when Realty held over, its ternl of years lease turned into

a periodic tenancy from year to year, because where leaseholder for a term of years lease holds

over,a periodic tenancy is created on the tenns on which the new lease tenn are detennined are

based upon the frequency on which rent was paid. Here it is clear from the language of the prior

contract that there was an annual rent to be paid of $120K payable on the first day of each month.

Realty paid all the way through October 2006, and left the premises on November 2006. If the

periodic tenancy is determined to be a periodic tenancy for one year, then Realty would owe rent

for the remainder of the year, as well as for an additional year because if proper and timely notice

is not created and delivered, then the periodic tenancy will not end. For a periodic tenancy for a

year to properly be tenninated, notice and deliverance of the notice must be made 6 months in

advance of the termination date. In the majority of jurisdictions, bad notice is never sufficient to

end a periodic tenancy, while in a minority of jurisdictions, bad notice will only allow the

landlord to hold the tenant for one more year.

Here it is most likely that Realty, if Landlord is not found to have breached his duty to not
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interfere with tenant's quiet enjoyment, will owe Landlord the remainder of the year, as well as

W ~ W M ~ n oJr -"jy() PfI{" ?
the next year's rent because they did not give proper and timely notice to Landlord. However, in

..

minority of jurisdictions, a landlord does not have the duty to mitigate.

A tenant's second duty is not to commit waste. A tenant can commit waste by 1)

voluntary waste, 2) ameliorative waste, 3) pennissive waste, or 4) destructi~n of premises.

Generally, a tenant's duty is to make ordinary and necessary repairs to return the premises in the

condition in which it was received, less ordinary wear and tear. However, where there are

substantial repairs that become necessary, those substantial repairs generally fall on the landlord

to make when tenant gives the landlord notice. If the landlord does not make the substantial

repair, then tenant may make the repair and deduct from the amount of rent they have to pay, as

long s the repair is less than one month's pay, and as long as the jurisdiction allows "repair and

deduct." Here Realty did not breach it's duty by committing waste in any manner.

A tenant's third duty is not to use the premises for illegal purposes. The rule is that

occasional use will not allow landlord to sue for damages or evict a tenant but that continuous

use will. Where a landlord discovers that a premises is being used for illegal purposes the

landlord must evict and sue for damages, or else acquiescence may be seen as a waiver. Here

there is nothing in the fact pattern to suggest that Realty breached its duty by using the premises

for anything illegal.
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