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(Question 1 continued)
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undivided interest in G with no right of survivorship. Therefore, Bob would be free to devise his
50% to anyone he wished. In this case, we will assume that this jurisdiction (jx) follows the
modern law, and assume that the property was held as a tenancy in common. So, since this

T e =205
was a tenancy in common and Bob left all his property to Son 1 and Son 2; Ben still owns a 1/2

interest in G, with S1 and S2 ownign an equal, undivided portion of G (so each owns 1/4).

Since we are in a jx that follows community property, you may be thinking that since you were
married before Bob inherited G, you are entitled to half since anything aquired during the
marriage is community property (you were married 30years, and Bob inherited G 20 years ago).

However, property that is inherited is not included in community property. Also, since none of

the costs of maintianing the restaurant such as repaiors and taxes were taken out of community
money, the inheritance was not co-mingled with community property, and it is not community

property. So, you have no interest in G.
~2 Yo estin,

Now to teh question of whether C can legally take the property. According to the "takings

clause" of the Constltutlon the government may not take any private property unless it is for the

uhlte ueoe

ublic interest, and when this happens there must be "just compensation" to the owner whose
property has been taken. The ordinance must be constitutional in that it must bear some
rational relationship to the publoic health, safety, morals, and general welfare of the
community. It appears fromt eh facts you gave me that they are taking G in order to "double
the size of the airport." An airport for the public use is arguably for the-publie-interest, and the

government would have a right to take G under imminent domain, as long as they justly

compensated the owners of the property.

There is the issue that the land being taken will be sold to the developer of the airport who
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plans to (in adition to expanding the airport) lease a space to your competator, Travelor's
Restaurant (TR). You might be thinking that you can argue that this "taking" is therefore not for
the public interst, but rather for the private interest of TR. However, in the Kelo case tyhe
Supreme Court of the US ruled that if there is an economic benefit the community and it bears
a rational relationship to the health, safety, morals, and general wealfare of the community,
then a taking is constitutional. C may argue that expanding the airport and bringing in TR would
raise the tax revenue for C, and be an economic benefit to the public. | don't have enough
facts, but | am assuming they will likely argue that TR is a bigger restaurant, it attracts more
people...perhaps it is a chain that is more well known, and they expect it to draw in more

business. Under Kelo, C would be justified in taking G for this purpose.
Now, on to the question of, What can you do, if anything, to stop it?

In zoning, generally, an owner of property can ask for variance,/Under a variance you would
be required to prove that there is a undue burden on you to relocate because of the rezonign,
and this burden is unique to your business. However, we are not dealing with zoning here, and

thus this rule would nto apply. Even if it did, you would have to prove that there is an undue

burden and that this burden is unique to you. | don't have enough facts, however, | am

- -

assuming to expand an airport takes substantially more land than that which G is situated on,

and thus others are being forced to sell their property to the government. So, | assume your 4«?
S

burden is not unique. In any case, you cannot seek a variance, and the givernment, under

Kelo, has a right to take G under the "takings clause" and eminent domain as long as they
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provide just compensation. 0(/“& . WY‘W -
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2. If C can sieze the property through eminent domain, who is entitled to recieve the "just

Page3of5

S




(Question 1 continued)

‘ID: . : PropertyI (Stanley)_ F07 Kim Stanley

compensation”?

Now to your second question. As | stated above, Ben owns 1/2, S1 owns 1/4, and S2 owns 1/4
of G. You do not own any portion of G, as property recieved through inheritance does not fall
under community property, and it looks like (according to the facts) you did not co-mingle funds

with the property, since the costs associated with G were paid out of the "proceeds from the

restaurant operations." > W M W\W\/\M‘(}, '\Wﬂlwv\fbt'b =L

So, Ben, 81 and S2 are coOtenants in common. They each own an undivided share of G.

There is no right of survivorship. So, Ben, S1 and S2 will each tecieve a percentage of the just
compensation from the government alloted according to their respective percentage of
ownership. In otehr words, Ben will recieve one half of the just compensation, S1 will recieve
one quarter of the just comp, and S2 will recieve one quarter of teh jsut comp. 4*

| 50
3. Canyou, L, get reimbursed for all the costs that you and Bob iﬁcurred for the last 20

years to maintian and improve G's?

Finally, to your 3rd question. First we must look to the rules regarding co-tenant's in

possession (COTIP) and co-tenant's out of possession (COTOP) as laid out by /n Re Fazzio. A
exdiisive
ACOTIP, has teh duty to pay for all necessary maintianance of property, mortgages, and taxes,

and may not ask for contribution from a COTOP. Since Bob was a COTIP, as he was running

G for the last 20 years, he had the duty to pay all the costs for maintianing, repairing,»taxgs.
COTIP may ask for contribution for these expenses at the time of partition if they are paid out of
their own pocket, and they exceed fair rental value. Partition can be sought through court

order, or by mutually agreeing to sell the land. Since the government is forcing you to sell G,
L-(,M\
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that would be considered a partition, and S1 and S2 may seek contribution from Ben for the

costs that came out of Bob's pocket which exceed fair rental value of G. The theory here is that
tgeh COTIP does not have to pay rent becasue all co-tenent's have na equal right to occupy the

land, however the COTOP shoud! not have to pay any excess since COTOP does not have the

benefit of teh land.

COTIP may keep all the fruits of his or her own labor. In other words, you do not owe Ben any

of the profits from the restaurant as your sons produced those earnigns through your own work

of the property.

if so, from whom?

As stated above, S1 and S2 may seek contribution from Ben.

Well, L I'm sorry | didn't have mush good news for you, but maybe your sons will see a silver

lining in all of this.

Good luck, and happy holidays!

Property Lawyer
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