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1)

California (CA) v. Consultant (CON): Breach of contract:

As this a contract for‘l\:services it is governed by the common law as articulated in the

restatement.

Whose meaning prevails?

The first issue is who meaning should prevail as to what constitutes "a comprehensive
plan to make the levee safe," and specifically, whether the térm sa‘fe,épplies to the
levee or property surrounding the levee-system that could foreseéably be damaged in - (5~

the event of an incident like that one occured here.

When interpreting a term in a contract that is either vague (unclear) or ambiguous
(subject to multiple meanings) a court that has adopted Traynor's and the Restatement

position concerning parol evidence will allow extrinsic evidence to be considered by the

court provided it is not likely to mislead the trier of fact. (Provided the court interprets a
writing under R2D209, and that the contract is not completely integrated (R2D 210) with
no ambiguous terms.) Here, because the "safe" term is clearly ambiguos parol evidence
would be considered by the court to resolve the ambiguity. However, there are no facts
as to any oral agreements made between the parties. The court would also consider

express terms, course of performance (parties performance on this deal), course of
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dealings and trade usage. Here, no express terms resolve the ambiguity.

However, as to course of performance, CA's reaction to the minor incident when one of

the rebuilt levee's collapsed indicates that CA is very concerned by the risk of a such an
accident occuring. However, the CON could argue that because no significant property
damage resulted from that incident, he interpreted CA's response to be more

concerned with the physical state, or 'safety’, of the levee itself. This seems like a

plausible interpretation, and accordingly, course of performance would not resolve the ‘,/

ambiguity.

Course of dealing may be dispositive if on the prior work that CON undertook there was
==
a subjective understanding between the parties as to the meaning of the term safe.

This would be a factual inquiry for the court, and could likely resolve the ambiguity. \

The court would then consider trad_e usage to determine if there is any customary
agreed upon meaning of "safe" within the specific area of this type of work - hydrology
and geometric engineering consultation concerning improving the safety of a public
levee system, and further, look to the geographical area, California, and consider what
other consultants and state agencies in similar situations have interpreted this term to
mean. [f the court finds that there is an agreed upon meaning of "safe" in this context,
then it will likely govern as both parties will be charged with knowledge of the trade as

they are repeat players in this area. However, if no agreed trade usage can be \/

determined then the court could fall back on R2D 211 e
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Under R2D 211 if there is a subjective meaning shared by the parties as to an
otherwise objectively clear term, this subjective meaning will govern. However, here
this does not apply because both parties contend for different meanings. Further,

party has to know of the other party's meaning, then this meaning will govern. Here,
this may be applicable because CON should minimally recognize that CA has an
interest in both the public good and the public's confidence in their ability to ensure the
public’s protection. Accordingly, CA would argue that CON knew or should have known
that a breach of the levee that results in $50 million in property damage would be
considered a disaster by CA. CON could argue that he from his vantage point his work
had minimized or mitigated a much greater disaster, and that accordingly, his
interpretation of the safety of the levee structure itself as being the primary purpose of
his consulting work was valid. This is a close call. In the event that the court cannot

determine who's meaning should prevail then it can find that no contract exists. Vv

Conclusion:
Although the ambiguity may be resolved by course of dealing, it is likely that this would

be a difficult question for the court to resolve. Ultimately, however, it is likely that the

would be primarily concerned about the "safety" of its citizens and surrounding property

above all else (as compared to mere structural integrity of the levee system.)

Breach of contract:

The issue is whether, assuming that CA's meaning of safe governs, then would CON be
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