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Manufacturer v. Estate of Alice

Was there a contract between M and A? For there to be a contract, there must be a

manifestation of mutual assent between the parties. This is usually accomplished by an
-“_-—-_\—\_

offer and acceptance. An offer ié an act by which one party puts the other in a position
to create a contract by assenting to the terms expressed in the act or communication. A
made an effective offer to M when she wrote an email saying that if M would giver her
40 percent of the profits, A would grant them the rights to manufacture Cellulite. This

put M in a condition to create a contract by indicating assent to the terms.

There must also be acceptance. This was effected when M sent a response to A saying
"done." This would indicate to any reasonable person that the terms of the offer have
been assented to. A's estate may argue that, because A did not actually recieve the
email, no acceptance was made. This argument will fail, since under the "mailbox rule,”
absent terms in the offer to the contrary, an acceptance is effective immediately upon
dispach, thus creating a contract the instant M sent the email. This fact also deflates

Estate's other likely argument that an offer does not survive the death of the offeror

“ —

While this is true, a contract DOES survive the death of a party. Upon dispatch of M's

—_— e

acceptance, a contract was created, and A ceased to be an offeror, and became a
party to a contract. As such, the agreement between A and M is contractual, and

survives the death of A.
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excpected the exclusive rights to manufacture Cellulite, and 60% of the profits

therefrom, and A would have been entitled to 40% of the total profits from the sale of

~
v’

contract between A and M

As to the question of damages; the preferred measure of recovery in contract law is
expectancy (giving the victim of breach what he expected from the bargain).

Expectancy damages are not awarded when it cannot be determined with any
reasonable certainty what the victim of breach expected from the deal. In this case, M is
entitled to 60% of the total profits made by selling Cellulite, minus expenses incurred in

the manufacturing process. Therefore, if the estate of A does sell the product to the
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Lessor v. Manufacturer

space).

This is a contract regarding the sale of an interest is such, it is governed by the

statute of frauds. The statute of frauds requires that a few types of contracts be in

PS—

writing in order to be enforceable. Among them are contracts for the transfer of any

interest in land.

The statute of frauds is qutie flexible when it comes to meeting the requirement of
writing. There is clearly some writing involved here (the fax) but the issue is whether the
writing is sufficient. The writing must be signed by the party against whom enforcement

is sought.

The statute requires that the writing lay out the essential terms of the contract, the

parties, and the subject matter. The only writing here is that L sent to M stating

that it would lease the requires space at the prevailing market rate. This is a written
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basic nature of the contract, and essential terms. The court is likely to find that this only
serves as a written record of an offer, rather than a written record of a contract, since
there is no written record, signed by-M, stating that M actually had any intent to enter

into an agreement with L.

unjust enrichment, part performance, and part payment. None of these appear to apply

v

however.

While courts are generally reluctant to apply the statute of frauds, in this case, it
appears that the court will be bound to do so, and find the contract unenforceable for

it.

If the court does find the writing requirement of the statute of frauds met (by the fax, for
instance) M might still argue that the terms were not sufficiently definite to warrant

enforcement. A contract must be definite in terms of, inter alia, price. The fact that they

~

agreed to rent at th¢ "prevailing market rate” might be argued to be sufficiently

indefinite to bar enforcement, or at least bar recovery of expectency damages. The
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