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1)

There are four potential lawsuits dealing with the manufacture and distribution of 'Cellulite’.
They are Manufacturer (M) v. Alice (A) for breach of contract; Lessor (L) v. M for retail space k;
Retailer (R) v. M for the purchase k of cellulite: and Promoter (P) v R. In all instances a valid k
will have to be established. A valid k requires an offer, acceptance and a mutual reciprocal
inducement or bargained for exchange by the parties (consideration, r2d 70). It must also be

sufficiently definite so that a court may find breach and be able to fashion the appropriate

remedy.

Mv. A

Was there an offer from A to M? Negotiations are not offers and the discussions
between A and M in October were negotiations of what a k would look like if one were to be
created between the parties. Although it appeared that A manifested her intent to be bound (r2d

24) to M throggnnthewvaﬂeus,_,g\iscussions during October, they were mere negotiations. It was

e

not until fhi{_November 1 emqﬂ/}hat ap offer that could be accepted was made. In that offer, A

promise via email "Done" to creating a bilateral k (r2d 50). The consideration was that M would
have an exclusive dealings k in exchange for giving A 40% of the profits. There is no need for

a writing because this k does not fall under the parameters of the Statute of Frauds. /

never made it to As inbox. However M can use the mailbox rule. Since this is a k for services
and not goods, the mailbox rule applies, which states that if an acceptance is sent, the moment
it has been placed in the mail, it is deemed an acceptance. Though the rules become a bit more

muddled in this age of technology, the general rule with email is that as long as it can be shown
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to have been sent, even if there is a problem on the receiving end's server or email inbox, the
acceptance will be seen as 'sent’ and a k has been created.

A's estate will also claim that the k fails for lack of definiteness because the email from
A stated nothing about the exclusive dealings or the duration of the k or what 40% meant.
However, in light of the previous conversations, the courts may be able to find definiteness here

in that there was clear intent in previous negotiations to show that A intended an exclusive ?@/ :
dealings k. This however would require that M have some sort of evidence (parol or otherwise) i
clearly demonstrating that the prior negotiations had taken place in October and that they were
sufficiently definite to establish terms where the terms in the November email were lacking

A's estate cannot also claim that the k is illusory (r2d 77) because according to the

holing in Wood v. Lucy, Lady Duff Gordon, an exclusive dealings k is not illusory b/c it holds the

implication that the exclusive party is doing its part to promote and uphold their end of the
bargain. Though there would not be a promotion aspect to this end of the k, M can clearly show
through its subsequent negotiations that it intended to promote and manufacture this product to
its fullest extent.

If A's estate is successful in proving that there was no valid k b/c the acceptance never
reached A, the offer would terminate because offers, unlike ks terminate at the death of either
party to the offer. M will argue that it is the offer that would have terminated, but thereis a k, a
ks do not terminate at death

M could also argue that if the court doesn't find valid consideration it could substitute Ms

" v;@n the promise by A (r2d 90). On November 2, the day following the acceptance via
&Sm{M began production of Celll;mge amount of production is unknown except that it was
not likely yet at the 100 units per day that was anticipated to begin w/in two weeks -at the point
of A's estate 'withdrawal of negotiations, it was Nov 10 -8 days following the beginning of

production. Under promissory estoppel, if M can prove that it foreseeably relied on the promise
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of A in a definite and determinable manner, then A's estate would be estopped from stating that
there was no k. This would be difficult however, because there was consideration and it is the
acceptance that is debatable by A's estate.

The court would likely find that a valid k exists b/n the two parties and would therefore /
have to fashion an appropriate remedy. The court has several option with the default remedy

being expectancy, which is to return the non-breaching party to where they would be if the k

had not been breached. This amount would be difficult to determine because it is dependent
upon sales and the ability to manufacture the product. Because of this the court would have to
look to restitution, but here A had not yet received anything from M so there would be no benefit
to disgorge. This leaves reliance where if expectancy is too difficult to calculate or excessive
and restitution is too meager, the court will look at restoring the non-breaching party to the
status quo ante to where it would have been had there not been any k created. This would take
into consideration the beginning manufacturing on November 2, the subsequent lease
agreement that M entered into and any modifications and purchases in preparation to take on
this project. That number is unknown per the faqts. The last possible remedy would be specific
performance. Even though specific performance is typically reserved for land contracts, where a
monetary award is not sufficient in light of the type and scope of the k, the court will award
specific performance. In this case, expectancy damages would be too difficult to determine and
with the facts available, reliance would arguably not be a sufficient remedy therefore the court
will likely enforce specific performance of the k. If the court were unable to decide, it would be in
A's estate's best interest to argue in favor of reliance damage?ﬁe k with the government

would yield far more than the damages paid out would be.

If the court enforced specific performance, it would lead then to another potential lawsuit

between the government and A's estate. But there are not sufficient details to discuss this
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possible lawsuit.

Lv.M /
\/Was there a k between the Lessor and Manufacturer? There was a discussion on

November 2 regarding leasing of additional space. The offer came by L to M via fax that stated

accept by either promise or performance. In this case, they accepted via promise in a voice mail
message "OK. Let's do it." The consideration would likely be money in exchange for space, but

since no money is stated in the facts, it is difficult to know if this would be the consideration.

specifically stated or a square foot stated or even a price stated in the fax from L. Further, the
industrial park may be quite large (as they typically are) and the prevailing rate could be varied
depending on location within the park. L would have to counter this by showing past dealings
between the two parties. It is possible that there was no need to specify the location as the
current manufacturing plant may be in the industrial park already and L would know where this
was. However, the facts do not give sufficientvslje‘_t'ail»t llow an appropriate analysis on the
definiteness of the k. L could use the holding,in ]'gyjs/ ere the court found that the k for
extension of a lease did not fail for definiteness bﬂewcaUSe the prevailing ma}rket rate is a readily

s

determinable number. Here, the prevailing rate in the industrial park,/£ording to area and size

would be something that M or the courts could readily discover.

M will also argue that there is no k because all ks for the interest of iand must be done
in writing per the statute of frauds and there was no writing outside of the fax -M never sighed
anything agreeing to the terms set forth in the fax. L will point out that this is not under the

statute of frauds because it is not a k that cannot be performed in less than a year -it is a month
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to month k. While this is true, it is still a k for the int ;st of Jand, which includes leases and \/ ( Q)
therefore must comply with the statute of frauds. The courts however are hostile towards the
statute of frauds and will narrowly or broadly construe the facts in each case to find a k_ If the
court found that the two parties had previous dealings such that the means of communication
were typical for them, (fax offer and verbal acceptance) then the court would likely find that
there was a k. Further, L could argue that the formal k had been contemplated -the location and
terms of the k (month to month at prevailing rate) had been agreed upon and that the lack of
writing was a mere formality -a secretarial task. With this argument, L sits in a better positionto
show that there was an enforceable k and that the statute of frauds was not violated.

The remedy here would likely be expectancy damages -the price for the lease of the
space plus any fees required to enter into a lease. L should however argue for reliance
damages because it is likely that if they turned down any year-long or longer leases for the
month to month with M, the money lost from the lost lease would be greater than the month

long lease with M

H

R v. M/ 3 -
_— - N

{-::ur Qe CC and not common law will apply. The offer from R
L 4 o

to M came via a purchase order (following'b}eliminary discussions between the two parties).
The offer was for an outputs k asking for all the units that M could produce in the following 90
days at $50 per unit." M accepted in the phone cali to R promising to ship the units as they were
produced. The consideration here is money for units of Cellulite. The statute of frauds requires

that all sale of goods at or over the price of $500 must be made in writing (revision will change

-

this to $5,000). The statue of frauds is not violated as R sent a written confirmation of the deal 7/
on November 3. There is sufficient definiteness in this k, though the UCC requires less

definiteness than the restatements. Here the price, quantity (all M's output), terms (90 days),
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and parties (R & M) are all clearly specified in the fax that R sent to M.

M will likely argue that there is no k because it never signed the agreement and a
signature of the breaching party is required for a suit against the breaching party. R will be able
to use their reliance on the agreement to counter this (r2d 139 -promissory estoppel for the
statute of frauds). In the preparation for marketing and selling Cellulite, it could argue that it
relied on the promise by M for 90 days of shipments. The court would have to look at the
amount of reliance and if it were reasonably foreseeable that R would rely on M's promise of
delivery. In this case it is highly probable that the court would be able to find reliance on the
promise if they weren't able to find that there was valid consideration. However, it appears from
the facts that there was valid consideration that the court could use. /

In finding that there was a breach of a valid k, the court would likely not award restitution
damages because M has not had any payment by R for the delivery of any units therefore there

is nothing to disgorge; as in the case of M v A, the calculation of expectancy would be difficult

as it is dependent upon an unknown market and sales that have not yet taken place. If the court



