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Part Il: Essay

1. How should Damir's (D's) estate be distributed?

First, we will look at his wills and see if either one can be probated. Will #1, the 1998 will was
presumably valid and devised some family heirlooms to his sister Sabina and the rest was to be
distributed to his Revocable Trust - the DMIVT. The DMIVT was also created at this time, with
the necessary requirements fulfilled: the Settlor had the present intent to creat a trust and

transferred the trust res to the Trustee to hold legal title for the beneficiaries

Subsequently, in 2002, D wrote a second will, Will#2 which expressly revoked his previous will
and provided for a complete dispostion of property to his current wife Wynona. This will was a
valid holographic will, it contained present testamentary intent, was written entirely in the

Testator's handwriting (making it valid under any generation of Holographic will interpretation) \<Q
and it was signed and dated by D. Based on both the express revocation and the alternatnv%gf

disposition, the second will appropriately revoked all of Will#1.

z%’f‘%

In 2005, D and W got a divorce which, in both the UPC and CA, revoke W!”#Z)Il'_-," o

law. Most jurisdictions assume that once a Testator has divorced a spouse, he or she would no
longer wish any of their property to be devised to the any therefore, the bequest is invalidated.
Since Will#2 was his last known will and it was fully revoked by operation of law, and there is no
evidence of any intent by D to revive his previous will he is presumed to have died intestate.
Under the UPC if there was an alternative disposition for a gift in Will#2 which was later revoked
there would be a presumption of revival for the same gifts under Will#1, in CA we would need

some evidence to show intent to revive. But, D did not revoke Will#2, the "law" did, and we can
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presume that D did not have any valid testamentary dispositions in place when he died

will now discuss the claimants positions and what they are each likely to claim and to receive.
Under both the UPC and CA a surviving spouse would take the bulk of the estate under
intesacy, but since he had no surviving spouse his estate should be distributed to: his surviving

issue under either the UPC or CA.

Sabina

She gets nothing. Under the first will she was entitled to family heirlooms: teacups and their
mother's ring. But since the ring was no longer a part of the estate when D died it would have

been adeemed away even if the first will was still valid. Since D had no valid will and he left
surviving issue, his sister does not take anything under the rules of intesacy, nor is she still his
named executor. But there is a good chance that she will still be named executor by the court

and if the issue of D do not want the teacups, maybe they would give them to her. The

likelihood of her having any claim to an intent to revive the bequest of the teacups to her is very
slim. There was no evidence of any intent to revive, or dependent relative revocation, where a
court might sustain a revoked gift if the new instrument failed and they believe that the gift falls .

in line with the Testator's intention. Here, there is simply no evidence of any intent to re)/%ve y}l(

&

y\hb

Anya and Brant ( .

Will#1. Sorry Sabina

tA miva tham inAaama far lifa Thair intaracte ara niiraly lifa actatace in tha infrAama Af tha tried AnAd

X

ot get their hand \\Q

"

they have no power to tramit. in addition the trust is discretionary, so they,

on the principal or any more than the Trustee deems necessary for their{support.
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The trust language refers to "my children, Anya and Brant." Therefore it is presumed under both
the UPC and CA that since they are named, they are not a class, which means that no
afterborn children are entitled to a share in the trust. Cory as an afterborn child, is not entitled to
receive any income under the trust (more on this issue under Cory). Since the residuary clause
of Will#1 was revoked along with the entire will, the entire estate, including: Grandma's china
cabinet and teacup collection, along with all of D's assets and real estate, will go to the three
children in equal shares. The executor will have to figure out how to split up the assets
appropriately. This is a HUGE windfall for Anya and Brant. If the property had gone into the
trust they would only have been entitled to income for life, but since there is no valid will, they

get the property in fee simple and can do whatever they want with it.

Cory

Cory, as a 4-yr old, has no idea about all of the estate issue going on around him; he will most
likely have a guardian represent his interests in court, if it comes to that. Under the 2002 will he
would not have been a pretermitted child, b/c the will was executed after his birth and went to
his mother, the court would have presumed that she would care for him. But since that will was
revoked by law, Cory's interest in the estate will be 1/3 per the three children splitting the estate

in equal shares.

Regarding the trust, it was revocable so D could have modified it any time during the four years
between Cory's birth and his own death. In CA, inter vivos trusts are presumed to be revocable,
but that is a minority rule. Since, D did not modify the trust and the language does not satisfy
the requirements of a class (label for ascertainable beneficiairies, not named; e.g. My siblings

or My grandchildren) he is not entitled to take part in the trust. As of D's death, the trust became
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irrevocable. C could try to argue that there was a mistake in the not altering of the trust
language by attempting to show that D meant for the language to include any afterborn children
as well. He would need clear and convincing evidence in any jurisdiction to show a mistake, and
a misunderstanding about the law is not a mistake that courts allow modification for. In CA, the
court might allow extrinsic evidence to show a meaning which the words of the trust are
reasonably capable of meaning to show D's intent. But since the language presumes that there
is no class created by the language of the trust, and no evidence to rebut the presumption, C's

argument would fail.

Much like Scott in Estate of Dye, Cory would argue that his father was mistaken about the
proper language, but that argument would not be valid; ignorance of the law is not considered a
mistake by the courts. Even though Dye did not know that his adopted-away sons could still
take through the laws of intesacy, that does not make his will disposing of all of his property to
his pre-deceased wife any less invalid. Also similar to Dye, Cory might argue that even though
his mother is pre-deceased under the revocation by operation of law, he should step into her
shoes and take under Will#2, beause he is kindred of the Testator, orof the Testator's spouse
which is allowed under many anti-lapse statutes. This did not.work for Scott, because the
bequest was specifically to his mother and spousesl are nj@t kindred under CA law (or any other
that we know of). Similarly the court would not want Ltg )—F:-:Lat W as merely pre-deceased under
Will #2 and allow her interest to pass to C for two re;sons. One, it would set a bad precedent; if
the heirs of a divorced spouse were allowed to take through a now invalid bequest, that would
frustrate the testator's purpose and allow step-children to skip around the law revoking
bequests to now divorced wives and families. (Under the UPC the divorce would invoke any

bequest to former spouse or family; in CA the bequest to spouse would be revoked and if the

language in will was based on a relationship, e.g. step-son, the divorce would end the
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relationship and revoke the bequest.) Even thought Cory is the son of both D and W, it would

be bad precedent to merely treat her as pre-deceased, the court would rather allow the bequest



